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PREFACE 


E ver since the rights of employees to organize and to 
have representatives of their own choosing were given 
governmental protection by the Wagner Act, the great 
industrial-relations challenge has been the effectuation of 
collective bargaining as a constructive social institution. 
Governmental encouragement of collective bargaining was 
looked upon, during the struggle to overcome the conse- 
quences of the 1929 depression, as necessary to assure that 
the determination of employment conditions would be re- 
tained in private hands. The task of actually fashioning 
collective bargaining, however, devolved primarily upon 
unions and management. 

Employees were to be assisted in their efforts to create an 
organized strength so they would be better able than in 
times past to take care of their own interests, particu- 
larly in dealings with employers. Unions and management 
would then be free to work out their own problems in their 
own way and by their own devices. Industrial self-govern- 
ment was the ideal that was sought. In arguments over 
whether or not too much organizational assistance was pro- 
vided to the employees, there has been a disposition to lose 
sight of these fundamental objectives. , 

Significant progress has been made since 1935, neverthe- 
less, in the development of collective bargaining as a mech- 
anism of industrial self-government. In many plants and 
industries, unions and management met the challenge with 
distinction. They were able to work out mutually satisfac- 
tory relationships without recourse to work stoppages and 
with a proper regard for consumer necessities. Had the 
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times been less critical, the progress might well have been 
looked upon as at least highly encouraging and perhaps as 
convincing proof that the collective-bargaining ideal would 
gradually be achieved throughout industry. 

Adoption of collective bargaining as the cornerstone of 
our industrial relations was unfortunately followed within a 
few years by World War II and then by its aftermath called 
Reconversion. Government regulation of industrial rela- 
tions was extended into the area that had been assigned to 
joint dealings between unions and management. Under 
conditions of a war emergency and in the interest of mini- 
mizing the chances of production stoppages, collective bar- 
gaining was suspended before it had got fairly under way. 
“Take the issue to the War Labor Board” became the phrase 
of the day, rather than "Resolve it around the bargaining 
table.” 

Then came the reconversion period with its unprecedented 
economic problems. A strong inflationary movement set off 
a race between wages and prices. The inadequacies of col- 
lective bargaining in dealing with these formidable postwar 
problems were evidenced by an unparalleled rash of strikes. 
Production was high but was nevertheless restricted by nu- 
merous stoppages. A widespread public demand arose for 
a try at government-managed collective bargaining. That 
demand was met by passage of the Taft-Hartley Act. 

In the short space of twelve years, from passage of the 
Wagner Act in 1935 to enactment of the Taft-Hartley Act 
in 1947, government control over industrial relations was 
extended from a relatively limited regulation of the organi- 
zational preliminaries of collective bargaining to a super- 
vision of the scope of and the procedural and substantive 
issues of the collective-bargaining process itself. The idea 
of industrial self-government was partially eclipsed. Con- 
fidence in the ability of unions and management peacefully 
and soundly to compose differences between themselves by 
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their own devices dwindled materially. Nor is there any 
notable evidence of any reversal of these trends. On the 
contrary, many persons look upon the Taft-Hartley Act as 
no more than “a good beginning” toward the introduction 
of a really complete program of government-regulated in- 
dustrial relations. Management’s stake in this situation is 
every bit as great as that of organized labor. Only, this 
stark fact is temporarily obscured by the course that the 
current “swing of the pendulum” has taken. 

The idea of industrial self-government which is implicit 
in the concept of collective bargaining should be neither 
casually nor inadvertently dismissed. There are compelling 
reasons, moreover, why this idea should be soberly reap- 
praised in days when the United States has dedicated itself 
anew to the strengthening of our kind of democracy in the 
face of a strong worldwide trend toward the amassing of 
power in central governments. 

It is timely, indeed, to take inventory of the shortcomings 
and inadequacies of collective-bargaining practices with a 
view towar^ charting a way to better industrial self-govern- 
ment. There is a no less urgent need to evaluate the strong 
trend in our own country toward government regulation of 
industrial relations in order to discern whether that is either 
inevitable or socially desirable. The principal purpose of 
this book is to take such an inventory and to make such an 
evaluation. 

Preparation of the book was made possible by a grant 
from the Rockefeller Foundation provided through the In- 
dustrial Research Department of the Wharton School of 
the University of Pennsylvania. 

The ideas and points of view set forth in this book have 
been talked over with many colleagues and they have also 
been “tried out” in speeches and in discussions with numer- 
ous groups of industrial-relations people. The many com- 
ments received were of invaluable assistance, although, of 



course, the final expression is my sole responsibility. This 
responsibility was lightened immeasurably by the capable 
manner in which Nancy Bressler and Janet Hall typed the 
manuscript through many revisions. To them I express my 
thanks. 


George W. Taylor 
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Chapter I 


COLLECTIVE BARGAINING VS. 
GOVERNMENT REGULATION 


O NE conclusion invariably emerges whenever and 
wherever “the labor problem” is subjected to im- 
partial analysis. It is: collective bargaining must be pre- 
served and strengthened as the bulwark of industrial rela- 
tions in a democracy. This is just another way of saying 
that organized labor and management should settle their 
own differences by understanding, compromise, and agree- 
ment and without government interference.^ A rare una- 
nimity of opinion exists about the soundness of collective 
bargaining as the most appropriate means for establishing 
the conditions of employment. 

Despite widespread agreement about the basic principle, 
progress toward satisfactory industrial relations through 
collective bargaining has been difficult and sometimes seem- 
ingly impossible. Seldom is there a full comprehension, by 
the parties or by the public, of the fact that collective bar- 
gaining doesn’t produce results automatically. Success de- 
pends first of all upon a state of mind that leads to restraint 
in the use of power and then sparks a purposeful direction of 
the mechanics of joint dealing toward agreement-making. 
Reconciliation of conflicting demands through understand- 
ing, persuasion, and by compromise is the essence of collec- 
tive bargaining. Labor, management, and government 

^ The challenging aspects of collective bargaining can best be understood 
by contrasting it with the alternative ways of fixing the terms of employ- 
ment. They include the unilateral determination by employers or unions 
and the imposition of terms by the government, 
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2 COLLECTIVE BARGAINING VS. 

policies all have to be geared to that objective if collective 
bargaining is to produce the results expected of it. In the 
absence of any commonly accepted philosophy about col- 
lective bargaining, either labor or management often looks 
upon economic power as a means for imposing its will upon 
the other. The party that gets pushed in the corner then 
looks about for assistance and invariably turns to the gov- 
ernment for help. 

Government intervention in industrial relations has been 
urgently and successfully sought at various times by repre- 
sentatives of labor, of management, and of the public as 
well. Deep-seated dissatisfactions about the possibilities 
or results of free collective bargaining have impelled first 
one and then the other of these parties to seek their objec- 
tives by legislation or government directive. A strictly 
^^hands off^^ policy for the government has not been possible, 
because someone is always looking to the government for 
assistance. Consequently, government intervention in in- 
dustrial relations has been steadily on the increase. 

A great question of our times about industrial relations 
concerns the degree of direction and control that can be 
undertaken by the government without a fatal effect upon 
collective bargaining. What issues should be determined 
by the government and which should remain as strictly pri- 
vate matters? The most crucial determination in the for- 
mulation of a national labor policy is made when this ques- 
tion is answered. 

Wide latitude of decision and an extensive right to use 
economic power as the ultimate determinant of unresolved 
issues must remain with unions and with management if the 
essentials of collective bargaining are to be preserved. Each 
substantial narrowing of latitude and every restriction upon 
the right to strike weakens the structure of collective bar- 
gaining. There is an urgent need for sober evaluation of 
the extent to which decision-making has already been trans- 
ferred from the negotiating table to the halls of Congress. 
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On three occasions in recent years, the government has 
formulated comprehensive policies to insure that labor and 
management conduct their affairs in the public interest. 
In each case, the government extensively intervened in in- 
dustrial relations. The vehicles for the intervention were 
the National Labor Relations Act of 1935, the emergency 
programs of World War II, and the Labor-Management Re- 
lations Act of 1947. These programs constitute the prin- 
cipal endeavors to reconcile widespread demands for gov- 
ernment direction of industrial relations with the necessities 
of collective bargaining. 

In this book, the three programs are contrasted and evalu- 
ated. Each is grounded upon its own distinctive concept of 
government’s proper role in industrial relations. Each con- 
cept carries widely different modifications of free collective 
bargaining. These contrasting concepts have to be under- 
stood and evaluated if future decisions are to be intelli- 
gently made. No one can afford to assume that the great 
question of industrial relations was settled “once and for 
all” with the passage of the Taft-Hartley Act in 1947.^ 
Whether there is to be more government or less government 
in industrial relations is certain to be a vital issue for many 
years to come. A sound judgment about our future course 
can scarcely be made in the absence of an understanding of 
the three ventures already undertaken. 

The National Labor Relations Act of 1935 

The National Labor Relations Act® was built upon two 
main premises: (1) the government should assist employees 
to organize unions as a means of assuring them an “equality 
of bargaining power” ; and (2) except for conciliation activi- 

® The oflGicial title of the legislation is 'Tabor Management Eelations Act, 
1947.” Sponsored by Congressman Fred Hartley and by Senator Robert A. 
Taft, it is commonly referred to as the Taft-Hartley Act. 

®The legislation is popularly called the Wagner Act. Both titles are used 
interchangeably in industrial-relations ternoinology and both are used in 
this book. 
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ties, no further industrial-relations responsibility or func- 
tion should be assumed by the government. At the same 
time, collective bargaining was to be encouraged. A narrow 
program of government intervention limited mainly to the 
preliminaries of collective bargaining was thus devised. 
Under this policy, fixing the actual terms of employment re- 
mained essentially a private matter. 

The Wagner Act was a kind of enabling legislation. 
Congress reasoned that collective bargaining was a good 
thing for the country. Its practice could never become 
widespread, however, unless organizational efforts of em- 
ployees were protected against employer counter-measures. 
There couldn’t be any collective bargaining unless unions 
were formed. Employers were subjected to numerous legal 
restraints and the organization rights of employees were 
guaranteed by law in order to get collective bargaining 
started. Only a “one-sided Act” would achieve the desired 
objectives and the Wagner Act was deliberately one-sided. 

The government threw itself directly into the industrial- 
relations picture when it decided to help employees organ- 
ize. It took this step in response to the widespread belief 
that “there ought to be a law!” to prevent the unilateral de- 
termination by management of the terms of employment, 
which prevailed rather generally under individual bargain- 
ing. It rejected the notion that, while employees had a 
right to organize, management could discharge those who 
actually joined a union. 

Once the workers were organized and collective bargain- 
ing got under way, unions and management were expected, 
as a matter of self-interest, to agree upon terms of employ- 
ment equitable to both workers and employers. Collective 
bargaining was thus conceived as a sort of self-effectuating 
process of agreement-making. The great faith expressed in 
collective bargaining was scarcely justified by later events. 

In view of the depressed economic conditions of the early 
1930’s. it is noteworthv that such a limited decree of srov- 
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ernment intervention came about in 1935. No really seri- 
ous thought was then given to the possibility that the lot of 
workers might be improved by the government’s deter- 
mining directly what the terms and conditions of employ- 
ment should be^ — this at a time when the country was just 
emerging from a critical depression in which standards of 
employment had been badly shattered. 

In adopting collective bargaining as its panacea, our gov- 
ernment acted upon the deeply held belief that “he governs 
best who governs least.” The greatest challenge of collec- 
tive bargaining lies in the opportunity it gives to confirm 
that belief in the field of industrial relations. Collective 
bargaining is a form of industrial self-government. 

Organization of employees jor collective bargaining was 
the limited purpose of the Wagner Act. In appraising the 
advantages of a government policy designed along these 
lines, differentiation between purely organizational activi- 
ties and the actual conduct of collective bargaining cannot 
be carried too far. Legally imposed rules governing em- 
ployee organization can have an important bearing upon 
the relative economic power brought by unions and employ- 
ers to the conference table. Commonly recognized “equal- 
ity of bargaining power” cannot in fact be effectuated by a 
law. Whether the government intervention unduly tips the 
scales is always bound to be a disputed point when organi- 
zational rules are prescribed. Such a dispute arose under 
the Wagner Act and continues under the Taft-Hartley Act. 

When the government passed the Wagner Act to increase 
the power and the ability of employees to take care of them- 
selves, employers vehemently contended that unions were 
actually given an undue and an unwarranted strength. It 
was claimed that unions amassed a power to dictate the 

‘ An exception was the Fair Labor Standards Act of 1938, which required 
the payment of minimum wages to protect employees against substandard 
conditions of living and also made overtime pay mandatory, after 40 hours 
a week. Employee demands for a shorter work-week were assisted even 
though the object of the hours limitations was to “spread employment.” 
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terms of employment. Organized labor retorted that em- 
ployees were unable to secure an “equality of bargaining 
power” even under the protective wing of the Wagner Act. 

Conflicts over the conditions precedent to collective bar- 
gaining, as established by the government, can be most seri- 
ous. There is considerable experience on this point. And 
attainment of labor or management objectives in these con- 
flicts depends upon political power as well as upon economic 
strength. A law was made an issue of industrial relations 
when the Wagner Act was passed. The tides of fortune 
have swept over this issue first one way and then another in 
response to relative political power. This situation is an in- 
evitable result of government intervention, even when it is 
limited to the organizational steps taken xmder the Wagner 
Act. 

Sharp differences about the equity of government-pre- 
scribed prerequisites for collective bargaining brought sus- 
picion and resentment to many a negotiating table. The 
chance that joint dealings might be successfully worked out 
were greatly diminished. Every amendment of the Wagner 
Act demanded by management to effect “a real equality of 
bargaining power” was interpreted by organized labor as a 
“union busting” activity. 

Oddly enough, no purposeful consideration was given by 
either side to the advantages of gradually repealing the 
Wagner Act as its limited purposes were achieved. Yet 
that Act could logically enough be viewed as a sort of pro- 
tective tariff to help an infant industry. The protection it 
accorded employees in their organizational efforts might 
safely have been removed as unions were organized and 
permanently established. The absence of any real atten- 
tion to an industrial-relations policy of “less government” 
perhaps indicates the power of the trend toward government 
direction and control of industrial relations. 

In any event, rules for union organization were continued 
and greatly expanded when the Wagner Act was supplanted 
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in 1947 by the Taft-Hartley Act. More detailed regula- 
tions to effectuate a new concept of “equality of bargaining 
power” were among the many government regulations now 
promulgated by the Taft-Hartley Act. Government regu- 
lation of union organization is thoroughly embedded as a 
part of the national labor policy. 

The Wartime Program 

Effectuation of the national labor policy enunciated in the 
Wagner Act was scarcely well under way when World War 
II erupted.® More sweeping government intervention was 
inevitable. It came about long before a thorough test could 
be made of that policy under which government’s role was 
restricted to protection of the rights of employees to or- 
ganize. The next step, direct intervention into the actual 
conduct of collective bargaining, became a wartime neces- 
sity. 

Strikes and lockouts could no longer be used to settle 
private disputes. Lost production would too seriously en- 
danger the war effort and the national safety. Nearly 
everyone recognized that machinery had to be established 
by the government to set the terms of employment when- 
ever the parties could not agree. In addition, restrictions 
upon the terms of employment themselves were finally laid 
down. Wage determination had always been a private af- 
fair between employees and management. During the war, 
control of wages was an integral part of the general program 
established to minimize the consequences of wartime infla- 
tion. Industrial relations simply couldn’t be conducted 
through free collective bargaining during the war. 

Restrictions upon collective bargaining for the period of 
the war emergency were fortunately accepted voluntarily by 
organized labor and by management. Their representa- 


® Although the Wagner Act was passed in 1935, its acceptance by naany 
employers was deferred until the Supreme Court upheld the constitutionality 
of the Act in 1937. 
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Lives on the War Labor Board even assumed a large measure 
of responsibility for designating and administering the re- 
strictions which were to prevail. Industrial relations were 
not based upon collective bargaining during the war. They 
were conducted, however, in the collective-bargaining tradi- 
tion of compromise and agreement. Various conflicting 
necessities of the parties were accommodated in the formu- 
lation of government regulations. 

Out of these circumstances came the distinguishing char- 
acteristics of government intervention in industrial relations 
during World War II. Collective-bargaining rights were 
given up in conformance with voluntary agreements be- 
tween labor and management representatives. Govern- 
ment regulation, instituted with the acquiescence of the 
parties directly affected, came to be known as “volunta- 
rism.” 

Widespread support was given to the principle of vol- 
untarism during World War II by most of organized labor 
and by the great majority of management representatives. 
Both sides supported government intervention based upon 
voluntarism in the belief that the alternate course, imposi- 
tion of employment terms by the government, would pro- 
duce no sound industrial peace and could jeopardize the 
private enterprise system of production. 

One may question whether the wartime policy of govern- 
ment intervention has any long-run significance. Isn’t the 
war over? Wasn’t it understood that wartime restrictions 
would be for the emergency only? Affirmative answers can 
be given to these questions without disposing of the possi- 
bility that other duties and new responsibilities related to 
peace-time conduct of collective bargaining can be volun- 
tarily assumed by labor and management as an alternative 
to government direction of their affairs. 

In these days when the current runs strongly toward ex- 
tension of the government’s jurisdiction, it is fashionable to 
dismiss voluntarism as an impractical and idealistic prin- 
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ciple. Ample support for such a discouraged view can be 
found in the postwar record of labor and management dis- 
agreements. The fact still remain s that, during the war, 
the dilemma of how to bring the government into industrial 
relations in order to protect the public interest without sup- 
planting the private rights of labor and management was 
effectively resolved by an intervention authorized by volun- 
tary agreements between the parties directly affected. In 
contrast to the Taft-Hartley Act, the overwhelming advan- 
tages of voluntarism to all parties may become so apparent 
as to make labor-management agreements on broad policies 
appear to be the best way out. 

The effectiveness of voluntarism should not be unduly 
glorified in view of its rejection by theNational Labor Man- 
agement Conference of 1945. Neither should this approach 
to a national labor policy be minimized in view of the rela- 
tive success of the wartime labor program. From the estab- 
lishment of the National Defense Mediation Board on 
March 19, 1941, until the adjournment of the President’s 
National Labor-Management Conference on November 30, 
1945, collective-bargaining rights were drastically limited 
but in conformance with the voluntary agreement or 
acquiescence of labor and management. Under govern- 
mental auspices, unique mediation and arbitration proce- 
dures were utilized and broad policies were evolved to settle 
the most crucial issues of industrial relations. The restric- 
tions which labor and management then voluntarily ac- 
cepted in the public interest were, in a number of important 
respects, actually much more drastic than those imposed by 
the far-reaching Taft-Hartley Act. 

Labor and management fully realized in December 1941, 
that, irrespective of any consequent inequities, their private 
interests had to be subordinated to the needs of a country 
at war. Such a powerful motivating force cannot be dupli- 
cated in peacetime. But, lasting significance can be given 
to those factors other than patriotism that contributed so 
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heavily to the relative success of the wartime program. 
Government intervention produced worth-while results 
largely because it was voluntarily accepted by labor and 
management and because these parties participated in 
working out and administering the necessary rules and regu- 
lations. One way of adapting collective bargaining to the 
public necessity is through broad policy agreements between 
labor and management. This is the fundamental lesson 
of the wartime program. 

The President’s Labor-Management Conference was con- 
vened in 1946 on the assumption and with the hope that 
voluntarism would be a tower of strength during the re- 
conversion period as it had been during the war. With the 
failure of that conference to set up any machinery for the 
peaceful settlement of impending labor disputes, the whole 
idea of voluntarism was commonly adjudged as a wartime 
policy that was valueless in peacetime. This may have 
been a premature judgment. Voluntarism remains as the 
sound approach to the problem of developing a national 
labor policy. Effectuating the idea of voluntarism, as con- 
ceived during World War II, remains the great challenge to 
those in the ranks of labor and of management who desire 
to keep governmental direction of their relationship at a 
minimum. 

Labor Manasement Relations Act of 1947 

The fundamental significance of the Taft-Hartley Act is 
in its far-reaching extension of government control over in- 
dustrial relations. So broad is the jurisdiction of govern- 
ment under that Act that it raises serious questions about 
whether or not collective bargaining is destined to be largely 
supplanted by government directive. For the present at 
least, the notion that “there ought to be a law” is in the 
ascendancy over the idea that “he governs best who governs 
least.” 

Doubts about the future of collective bargaining would 
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not be nearly so serious had Congress confined its postwar 
legislation to those sections of the Taft-Hartley Act that 
amend and add to those rules governing the organization of 
employees that were previously established by the Wagner 
Act.® Additional aspects of industrial relations have now 
been thrown into the political arena. This results par- 
ticularly from those sections of the Taft-Hartley Act that 
extend government direction well into the collective bar- 
gaining process itself. Government jurisdiction has been 
extended, moreover, without the approving support of vol- 
untary agreements between labor and management. 

Under the 1947 Act, the government prescribes procedural 
rules applicable to the conduct of collective-bargaining ne- 
gotiations. It proscribes certain uses of economic power in 
cases where labor and management are unable amicably to 
resolve their differences. It decides a number of substan- 
tive issues that commonly arise in collective bargaining. 
The terms upon which issues over union security and wel- 
fare funds can be settled, for example, are now specified by 
law. Labor and management no longer possess latitude in 
resolving these issues in accordance with their own judg- 
ment or through the exercise of their own economic power. 

The actual extension of government control over indus- 
trial relations is not nearly as significant as the direction of 
the steps taken. A drastic change in national labor policy 
was a prerequisite to taking those steps. Government 
jurisdiction over industrial relations had to be made virtu- 
ally all-inclusive. This was done. 

One purpose of the Taft-Hartley Act is expressly stated 
as being “to prescribe the legitimate rights of both em- 
ployees and employers in their relations affecting com- 
merce.” Other specific objectives are to “define and pro- 
scribe practices on the part of labor and management which 
affect commerce and are inimical to the general welfare and 

® Even so, the importance of political power in the establishment of regula- 
tions for employee organization would have been sharply underlined. 
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to protect the rights of the public in connection with labor 
disputes affecting commerce.” Another Congress at an- 
other time may have unanticipated ideas about the legisla- 
tion essential to attain these stated objectives. 

A national labor policy grounded upon the philosophy of 
the Taft-Hartley Act makes it no longer possible to desig- 
nate with assurance any subject of industrial relations as 
one that organized labor and management must work out in 
their own way. Collective bargaining is not the main foun- 
dation of industrial relations. The law is the cornerstone. 
The national policy now on the statute books tends, there- 
fore, to make political power rather than economic power 
the ultimate determinant of the issues of industrial rela- 
tions. Regulations established by Congress in the Taft- 
Hartley Act can be changed, if found to be constitutional, 
only by another Act of Congress. And, with Congressional 
jurisdiction so broadly defined, labor or management has 
been invited to seek from Congress those “concessions” that 
are not forthcoming in collective bargaining. 

The Contrasting Policies 

■Our efforts at government direction of industrial relations 
have not been numerous. They do illustrate several con- 
trasting philosophies. One can fortunately look them over 
before making a final choice as to the kind of long-run na- 
tional labor policy that is in the best public interest. On 
the basis of actual experience, a selection can be made from 
three kinds of programs. 

Under the Wagner Act, government intervention was 
substantially limited to assisting the organization of em- 
ployees into unions. The essence was a highly restricted 
form of intervention confined to the preliminaries of col- 
lective bargaining. During the emergency of World War 
II, collective-bargaining rights were modified and obliga- 
tions designated by government regulations made in con- 
formance with voluntary agreements of the parties. The 
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government intervened in industrial relations beyond the 
specification of organizational procedures primarily only to 
an extent that was compatible with the voluntary agree- 
ments made by labor and management. Government- 
managed collective bargaining, as inaugurated by the Taft- 
Hartley Act, is a policy in marked contrast to anything that 
has gone before. With the passage of the Taft-Hartley 
Act, the government assumed extensive jurisdiction over the 
rights and obligations of labor and of management in their 
collective-bargaining relationships. 

Getting a unanimous agreement upon a certain policy as 
the soundest determination of the role of the government 
in industrial relations has not been possible. Wide differ- 
ences spring from divergent convictions about the criteria 
that should be used in measuring the successes and the fail- 
ures of collective bargaining. A person who believes that 
government intervention should be avoided at virtually all 
costs has one standard of measurement. Another, con- 
vinced that the exercise by labor and management of their 
private rights should impose no burden at all upon the gen- 
eral public, uses an altogether different standard. Despite 
these and many other widely contrasting views, one basic 
conclusion has emerged in the past few years. Survival of 
collective bargaining as an institution depends upon the 
ability and the willingness of labor and management to con- 
duct their joint relationships with an increasing regard for 
the public interest. If such a result is not assured by volun- 
tary agreements, the public interest will be provided for in 
government directives. 

FREE COLLECTIVE BARGAINING 

The inadequacies and the insufficiencies of free collective 
bargaining in meeting the industrial-relations problems of 
our day give rise to the dilemma about the role of the gov- 
ernment. Modification of free collective bargaining is the 
task at hand whenever any program for government regula- 
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tion is being worked out. Government control carries a 
price just as collective bargaining does. The critical ques- 
tion is: What phases of industrial relations can be handled 
more effectively by the government than by labor and man- 
agement operating on their own? 

The most helpful starting point in grappling with the 
question is to clarify just what is meant by “free collective 
bargaining.” The phrase has a particular connotation 
which should be made clear at the outset. Under free col- 
lective bargaining, designating the terms and conditions of 
employment is a private matter for a union and a manage- 
ment to work out between themselves in whatever way they 
see fit and particularly without government interference. 

Substance has to be given to the rather formal statement 
just suggested. That can best be done by noting the three 
most important aspects of the joint dealings between labor 
and management that are worked out in free collective bar- 
gaining. They are determinations of (1) the scope of the 
labor agreement, (2) negotiating procedures, and (3) sub- 
stantive contract terms. All three aspects are vital parts of 
the relationship. Resolution of differences in each one of 
these areas is looked upon as a private matter to be worked 
out by a union and a management under a system of free 
bargaining. Legislation dealing with any one of these areas 
constitutes a substitution of government directive for collec- 
tive bargaining. 

Scope of the Asreement 

Subjects to be discussed in negotiations and those to be 
covered by the labor agreement are designated by the par- 
ties themselves when free collective bargaining is practiced. 
Some labor contracts are simple one-page documents cover- 
ing little more than union security, wages, and hours. 
Others are voluminous tomes dealing with a wide variety of 
working relationships. Extreme differences in subjects in- 
cluded in labor agreements arise not only from varying eco- 
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nomic conditions between industries but also from distinc- 
tive philosophies within both labor and management ranks. 
Ideas differ widely about what are matters “of mutual con- 
cern.” 

The scope of collective bargaining may give rise to highly 
critical issues. Management has frequently contended, for 
example, that demands for health insurance or for a guaran- 
teed wage, to mention but a few, are not proper subjects for 
joint consideration. A vital question is then raised. If 
such issues are actually held to be “beyond the limits” of col- 
lective bargaining, they have either to be dropped without 
attention or submitted to another forum. The legislative 
forum is the obvious alternative. 

Disputes about the propriety of encompassing certain 
subjects within the collective-bargaining relationship are to 
be sharply differentiated from disagreements over the sub- 
stantive terms for dealing with a problem. Company nego- 
tiators staunchly resist “even talking about” profits, sales 
prices, or any other subject that they believe cannot be in- 
troduced into collective bargaining without seriously inter- 
fering with management’s ability to perform its functions, 
A close involvement of management security with most dis- 
putes over the scope of the agreement give such issues their 
most distinctive characteristic. 

It will be recalled that the Hartley labor biU, as initially 
passed by the House of Representatives in 1947, would have 
modified free collective bargaining by specifying the exact 
subjects which could legally be encompassed within the 
collective bargaining relationship.'^ This was a proposal 
for a particularly far-reaching form of government interven- 
tion. Under free collective bargaining the parties in each 
negotiation have the right to determine for themselves what 
subjects are to be dealt with jointly. This carries a risk 


''These provisions were eliminated by the Joint Conference Committee 
which worked out the Taft-Hartley Act finally passed by Congress in June, 
1947. 
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that either party may resort to a strike or to a lockout 
in order finally to resolve differences over the scope of col- 
lective bargaining. A party anticipating the loss of such a 
test of strength may look to the government for assistance 
even though collective bargaining might thereby be vitiated. 

Negotiating Procedures 

A union and the management with which it deals are also 
charged with full responsibility for setting up their own ne- 
gotiating procedures when free collective bargaining pre- 
vails. Meetings may be frequent or infrequent, formal or 
informal. They may be characterized by sweet reason- 
ableness or by strong-arm methods. It is up to the parties 
themselves to develop whatever procedures and methods 
they consider adequate for handling their affairs. 

Specification by the government of legally required pro- 
cedures for joint dealing does not appear at first glance to 
constitute any particularly serious interference with bar- 
gaining rights. Such intervention could actually constitute 
a fundamental interference. Government-supervised pro- 
cedures will invariably be looked upon as a benefit to one 
side and as a detriment to the other. As a general proposi- 
tion, one may expect that prescribed ways of settling a dis- 
pute, other than by a test of economic strength, will have the 
greater appeal to the weaker party, whether it be labor or 
management. So, the specification by government of pro- 
cedural machinery of any sort is in the direction of helping 
the weak and hobbling the strong. 

By so influencing the relative economic power of the par- 
ties, imposed rules of procedure can even strongly condition 
the terms of employment that are finally evolved. This 
was one of the principal complaints made by employers 
about the Wagner Act. Amendments to the rules of union 
organization, as made by the , Taft-Hartley Act, to meet 
these employer complaints, will again fail to produce an 
“equality of bargaining power” accepted by all as fair. 
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Many more collective-bargaining procedures are now 
legally required under the Taft-Hartley Act. They relate 
to the actual conduct of collective bargaining for the nego- 
tiation of renewal agreements. There are also general 
terms requiring negotiations “in good faith,” which will be 
given substance through decisions of the National Labor 
Relations Board. Governmental determination of nego- 
tiating procedures has been added to government regulation 
of the organizing process. There are, in consequence, many 
more reasons to advance in support of charges that govern- 
ment-required procedures adversely affect the economic bar- 
gaining power either of organized labor or of management. 

Substantive Terms of Employment 

In addition to scope and procedural questions, the manner 
in which particular issues are substantively determined is a 
private matter between labor and management under a free 
collective-bargaining system. The parties have the widest 
kind of latitude in resolving the issues recognized by them 
as falling within the scope of their joint dealings. A similar 
problem may be settled in quite different ways in various in- 
dustries and plants. The answer will depend upon the 
needs of the situation as appraised by a union and a man- 
agement as well as upon relative economic power. The 
union security question, for instance, has been variously re- 
solved. Agreements have been made for the closed shop, 
the union shop, maintenance of membership, a so-called 
preference shop, or by a simple statement of purpose in gen- 
eral terms. The parties themselves are expected to make 
whatever arrangements are best suited to their particular 
needs and circumstances. 

Government intervention into industrial relations may 
include the specification of substantive terms for settling 
particular disputes. The Taft-Hartley Act, for example, 
provides for the exact kinds of clauses respecting union 
security and welfare funds which can legally be incorporated 
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into labor agreement. Labor and management latitude in 
dealing with these issues is either restricted or eliminated. 
A blanket judgment as to the merits of the contesting claims 
has already been made by the government. This has been 
done through establishment of a general principle to be 
applied without any regard to the facts or the individual 
merits of any particular case. 

Summary of the Components of Free Collective Barsaining 

The essence of free collective bargaining is that the scope 
of the relationship, the procedures for negotiation and joint 
deahng, and the substantive terms of employment are all 
private matters to be worked out by unions and manage- 
ment without government interference or direction. The 
government may attempt to conciliate differences in each of 
these areas but that is all it may do. 

It can even be said that free collective bargaining is what- 
ever the negotiators in each case make it out to be. They 
have great latitude in composing their differences on the as- 
sumption that only they are in a position to work out prac- 
tical solutions to their problems. Collective bargaining as 
a national policy simply means that organized labor and 
management are permitted and expected to compose all 
their differences over subjects of mutual interest by under- 
standing, compromise, and agreement. They may do so by 
means and under terms which seem best to them. Collec- 
tive bargaining and industrial self-government are thus 
synonymous ternas. 

THE FUNCTION ©F STRIKES AND LOCKOUTS 

Economic force is a prime motive power for agreements 
in free collective bargaining. Industrial relations remain a 
private matter between a union and a management even 
when they are unable amicably to compose their differences. 

Trial by economic combat may be freely chosen as the way 
to resolve issues that persist despite all the "give and take” 
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of the conference table. Either party can direct economic 
pressures against the other in an attempt to force acceptance 
of terms rejected in negotiations. They may go further. 
Either party may seek to impose terms upon the other by 
economic pressure without making any bona fide attempt 
to work out a settlement through peaceful negotiations. In 
other words, economic pressure can be used as the primary 
means of resolving issues rather than as an instrument of 
last and reluctant resort. 

Whether to rely primarily upon peaceful negotiations or 
industrial warfare is essentially a private decision for labor 
and management to make. The choice is strongly weighted, 
however, in favor of peaceful negotiations. Avoidance of 
the risks and the costs of industrial warfare is a strong in- 
ducement for the parties to work out peaceful settlements. 

Self-interest ordinarily makes for earnest negotiations. 
There have been times, however, when slugging it out first 
and negotiating afterward has had advocates on both sides. 
One of the times was in the months following the end of 
World War II. The consequences included a general public 
dissatisfaction with collective bargaining and a widespread 
demand upon the government to “do something” to restrict 
the rights of labor and management to engage in private 
warfare. 

Some abuses of the rights to strike and to lockout, and 
some unintelligent uses of these powers, are inevitable. 
They are part of the cost of keeping industrial relations in 
private hands. Many persons, unfamiliar with industrial 
relations, find it difficult to accept any such view. Work 
stoppages, especially when they become numerous, patently 
seem to be so economically wasteful as to call for their forth- 
right elimination. 

Only upon counting up alternate costs of the usual pro- 
posals for strikeless systems does it become clear that some 
labor policies can have consequences far worse than strikes. 
One of the alternate costs is the scrapping of collective bar- 
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gaining. No one should have any doubt about the unlikeli- 
hood that collective bargaining can be maintained in the 
absence of the rights to strike and to lockout.® Nor can free 
collective bargaining continue if strikes and lockouts actu- 
ally undertaken are not permitted to run their course and 
thus serve their function of bringing the parties to terms.® 

The risks and the costs that go with a stoppage of pro- 
duction are vital parts of a collective bargaining system. 
They are penalties for failing to agree. Moreover, once a 
strike or a lockout is actually begun, the heavy costs of un- 
employment and of idle plants exert strong and constant 
pressures for a settlement. Since an agreement has to be 
made before wages and profits can be earned again, adamant 
positions are modified on both sides. Acquiescence in the 
terms of employment after a strike may come from sheer 
exhaustion and as a result of capitulation by one side. But 
the terms of settlement, whatever they are, will not be 
dictated or imposed by an outside or governmental agency. 
Employees must finally agree, however reluctantly, to the 
terms at which they will work. Management must finally 
agree, even with regret, to the conditions under which its 
plant will be operated. 

Related as it is to relative economic power, a final settle- 
ment reached in collective bargaining may not be fair and 
equitable by comparison with standards championed by 
labor, management, or the government. Fairness and 


“Some union leaders contend that lockouts no longer occur in the sense 
that an employer takes the initiative in closing down jobs in order to force 
employee acceptance of the terms he offers. They say the employer now 
simply rejects “demands” made upon him and puts the union in the 
position of deciding whether or not to interrupt production by calling a 
strike. A decrease in use of lockouts has become most pronounced in re- 
cent years. The umon has sought changes in conditions but the employer 
would like a continuance of previous arrangements. The lockout could 
again become^ the modus operandi for a stoppage if the employer should 
seek concessions” while the union demanded a continuance of previous 
terms. 

The perforrnance of this function is assisted and not impeded by concilia- 
tion efforts designed to bring about a rapid termination of a strike. 
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equity have substance in collective bargaining ultimately in 
terms of what is achievable by a balancing of relative eco- 
nomic power. The results, it may be assumed, will often be 
in marked contrast to what would be imposed under some 
government-determined standard of fairness and equity. 
The ultimate arbitrament then would depend not upon 
relative economic power but upon relative political power. 

From the public standpoint, a principal value of the 
private bargaining system is that the promulgation and ap- 
plication of sanctions and penalties are not necessary to in- 
sure that the parties live up to government-imposed terms. 
This value is lost whenever the government steps in and 
orders the termination of strikes or lockouts. The big 
trouble with that kind of a procedure is that the government 
must then make the decision as to the terms upon which 
men will labor and upon which the employer will run his 
plant. Relative economic power does not fulfill its function 
of forcing an agreement between the parties. A strong 
public desire to avoid the use of coercion in support of gov- 
ernment-directed terms of employment gives a dogged stay- 
ing power to the idea of collective bargaining and underlies 
the widespread support accorded the right to strike in our 
country. 

In addition to insuring against “outside” imposition of 
employment terms, the right to strike has one other vital 
function to perform. As mentioned previously, it serves as 
a motive power to induce peaceful settlements. A desire 
to avoid the substantial costs of a production stoppage, in- 
cluding the risk of losing a strike, constitutes the most effec- 
tive inducement ever devised for compromise and agreement 
around the conference table. Each party has a strong self- 
interest for arriving at a settlement even though many “con- 
cessions” have to be made. 

As an inducer of peaceful settlements, the right to strike 
is most effective when the parties know that a work stop- 
page, actually called, will continue until an agreement is 
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reached. The greater the risk, the more reason for com- 
promise and agreement. If the known policy of the govern- 
ment is to intervene promptly in order to prevent any pro- 
tracted stoppage of production, as during the war and 
shortly thereafter, the risks of a shut-down are minimized 
and the reasons for compromise and agreement around the 
conference table can quickly disappear. 

A right to engage in industrial warfare is essential to the 
cause of industrial peace under the collective-bargaining 
system. Such a notion is perplexing and anomalous. It 
is, nevertheless, a very practical principle in a world where 
the golden rule is still far from accepted as a universal guide 
for conduct. Many a labor agreement is not signed until 
“one minute before twelve,” after last-ditch positions have 
been taken by both sides with an eye to what it is worth in 
“concessions” to avoid a shut-down. 

Searching questions have been raised about the practica- 
bility, in our complex economic system, of an industrial-re- 
lations policy in which the rights to strike and to lockout 
play such crucial parts. Disrupted production entails the 
payment of such a high price by everyone concerned that, 
more and more, people conclude: “Strikes are becoming ob- 
solete.” That could easily be true, without leading to the 
conclusion that the right to strike is obsolete. 

Without permanently conceding any of their rights, labor 
and management can voluntarily recognize and accept limi- 
tations upon the exercise of strike and lockout rights. They 
do so aU the time. The emergency program of World War 
II is a notable example. Every agreement with a no-strike 
clause and every stipulation for voluntary arbitration pro- 
vide illustrations of voluntary restrictions on the use of 
economic force. What is needed more than anything else 
in industrial relations is for management and labor to set 
up their own machinery for settling disputes wherever a 
strike or a lockout entails an undue social cost. 
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Another doubt about the efficacy of collective bargaining 
centers about the kind of employment terms it produces. 
Can a reasonable degree of fairness and equity ever typify 
conditions of employment derived from agreements based 
upon relative economic power? Won’t terms always be 
“imposed” by one party on the other? Isn’t there some 
better way to measure “fairness and equity” than through a 
balancing of economic power? Wouldn’t more equitable 
results obtain if strikes were outlawed altogether and if dis- 
putes over employment terms were settled by compulsory 
arbitration or by special labor courts set up by the govern- 
ment? These are not rhetorical questions. They can and 
should receive direct answers. 

FAIR AND EQUITABLE SETTLEMENTS 

Specification of employment terms by compulsory arbitra- 
tion or by labor courts is an unsound proposition simply be- 
cause there are no objective criteria or standards for decid- 
ing what are fair and equitable conditions of employment. 
Criteria aplenty have been suggested. They unfortunately 
give widely conflicting results. None of them is universally 
or even commonly accepted as clear and unmistakable 
guides for meting out fairness and equity. There is no law 
to apply. A little thinking about the nature of wage dis- 
putes, taken as an example, makes this eminently clear. 
Personal and group ideas about what constitutes a fair 
wage vary “all over the lot.” Cost of living changes, ability 
to pay, comparative wage rates, and a score of other measure- 
ments are probably used more for rationalizing a wage posi- 
tion than for actually determining it. A wage to maintain 
or increase employment under a given set of economic con- 
ditions is sometimes suggested as the soundest criterion for 
resolving differences. Even this pragmatic approach has 
been used to justify widely varymg wage policies depending 
upon one’s regard for the purchasing power theory. Differ- 
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ent theories of wage determination abound. Decisions of a 
labor court would depend more upon the economic theories 
held by the arbitrators than upon any law or legal doctrine. 

To add to the complexities, a worthy objective of each 
labor union is to secure an improved standard of living for its 
own members. Not for “labor” in general but for the mem- 
bers directly served. Competition among unions in the 
pursuit of this objective has been intensified in recent years. 
A contract hailed as the “best yet” when consummated may 
be vigorously denounced as “unfair to employees” when it 
expires. Wage determination is not a 'matter of judicial in- 
terpretation. It consists of applying inadequately devel- 
oped economic principles to the furtherance of industrial 
and human progress. How quickly can sound economic 
progress be achieved? That is the judgment which has to 
be made in critical wage cases. 

These various pressures, combined with the notable eco- 
nomic progress of our country, have resulted in rapidly 
changing and more exacting standards of fairness and 
equity. Business recession and depression may pare down 
gains previously achieved by employees. But over the 
years, standards of economic justice have steadily increased 
as the possibilities of the country’s productive resources 
have been revealed and extended. Many labor disputes 
center fundamentally around a demand for a change in pre- 
viously accepted standards' of fairness and equity. A few 
examples may be cited. 

Portal-to-portal pay for coal miners, for instance, seemed 
to be unachievable in 1938. Neither the miners’ union nor 
anyone else became aroused over the issue. By 1944, when 
a dispute about this issue was dramatized, the country by 
and large suddenly concluded that “of course miners ought 
to be paid for their underground travel time.” A new 
standard of economic justice was established. As another 
example, a shift may be noted in public attitude toward the 
employee demand for guaranteed wages. Until recently, 
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the subject was one for academic discussion only. After 
the full productive potential of American industry was 
demonstrated during World War II, serious recognition was 
given to the elements of equity in employee claims for a 
steady income. 

Improving standards of employment have characterized 
industrial relations in our country where economic progress 
is taken pretty much for granted — perhaps too much for 
granted. Elusive and changing concepts about what con- 
stitutes fairness and equity affect the manner in which labor 
disputes over the terms of agreement can be adjusted. 
They do not lend themselves to judicial interpretation based 
upon prevailing practices or any other rigid measures. 

To be sure, disputes over the interpretation and applica- 
tion of the terms of an existing labor agreement call for a 
particular kind of quasi- judicial determination. Most dis- 
putes over the terms of a future labor agreement do not. 
Making a labor agreement is much more akin to the legisla- 
tive process. New conditions and new relationships are 
created in response to a changing environment. 

Working out a labor agreement has also been compared 
with the consummation of any private contract. Many 
of those who argue most insistently for the establishment of 
labor courts would understandably rush to the defense of 
the private-enterprise system were it ever seriously proposed 
that buyers and sellers of automobiles should be required by 
law to accept a court determination of their differences over 
terms of sale. The analogy is not exact. Buyers and 
sellers of labor have no real alternative but to do business 
together. And the labor contract affects the public interest 
more directly. Contract-making instead of contract inter- 
pretation is, nevertheless, the process upon which industrial 
relations are grounded. Disputes arising out of contract- 
making are not subject to judicial determination. 

Negotiations for a labor agreement are thus undertaken 
to make the “law” of industrial relations for a plant or for 
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an industry. The collective contract of employment em- 
bodies this law. Recognition of the law-making character- 
istics of collective bargaining is a condition precedent to a 
solid grasp of the fundamental problems of industrial rela- 
tions. 

Rules governing conditions of employment can be par- 
ticularly adapted to the needs of an industry or a plant only 
if they are promulgated through private contracts between 
the parties directly affected. Economic power is then the 
ultimate determinant. The law governing conditions of 
employment may also be set forth by the legislature. In 
that event, rules will tend to be provided for uniform appli- 
cation to all industries and all plants irrespective of their 
individual necessities. Political power becomes the ultimate 
determinant. In neither case do objective criteria of fair- 
ness ‘and equity provide standard points of reference. 

Negotiators may, and often do, voluntarily agree to ac- 
cept the judgment of an arbitration board as to what consti- 
tutes a fair and equitable determination of their differences 
over new contract terms. The rules of procedure and the 
criteria for decision to be followed by such a board can then 
be specified by the parties themselves. They also volun- 
tarily decide that the judgment of their own arbitration 
board is preferable to working out certain of their differences 
by a test of economic strength. Such arbitration procedures 
are initiated by the parties themselves and for a particular 
case. Voluntary arbitration is thus, by its very nature, an 
adjunct to collective bargaining. It is as far from compul- 
sory arbitration as the difference between the poles. 

Compulsory arbitration has irreparable defects. It has 
to operate in the absence of any generally accepted criteria 
for decision-making and with a lack of voluntary acceptance 
by the parties of the judgment that has to be made. Sanc- 
tions and penalties have to be provided for whenever com- 
pulsion is accorded a place in industrial relations. Well-in- 
tentioned as the decisions of a labor court might be, its 



GOVERNMENT REGULATION 


27 


decisions would invariably be viewed by one party or the 
other as “arbitrary.” To be sure, it could be made illegal 
for employees concertedly to refuse employment under im- 
posed terms or for an employer to close down his plant in 
protest of them. The trouble is that classification' of these 
acts as illegal runs entirely counter to our deep-seated 
philosophies about the way men should live and work to- 
gether. One can readily understand the fervor of the cry: 
“Compulsion will not work.” At the same time, compulsory 
arbitration provides no more objectivity than economic 
strength as a way of defining fairness and equity. 

These simple but fundamental factors confound the 
search for a workable alternative to economic power as the 
ultimate determinant of fairness and equity. "With all its 
imperfections, collective bargaining emerges as the soundest 
method for settling labor issues. 

It doesn’t follow that experiences with collective bargain- 
ing over the past several years cannot be improved upon. 
There is an urgent need for labor and management, with 
government assistance, to conduct their relationships so that 
the actual use of economic power to define fairness and 
equity is a method of last resort in practice as well as in 
theory. Voluntary arbitration procedures have to be de- 
veloped as effective substitutes for work stoppages that 
create a public emergency. Acceptance of these policies by 
both labor and management has become a matter of self-in- 
terest. At stake is their possible abdication to government 
of the direction of industrial relations. 

CRITICAL SHORTCOMINGS OF 
COLLECTIVE BARGAINING 

Trends in government regulation and control depend largely 
upon how well collective bargaining operates. A pattern of 
negotiated settlements, made with at least a reasonable re- 
gard for the public interest, can provide the most compelling 
argument for limited government intervention. Examina- 
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tion of the possibilities for improving collective-bargaining 
relationships is an integral part of this analysis of the gov- 
ernment control of industrial relations.^® Action taken by 
labor and by management to make collective bargaining 
work may well be looked upon as the unfolding of industrial 
self-government. 

There is considerable experience to show that labor rela- 
tionships can be typified by intelligence and by restraint in 
the use of power. Collective-bargaining practices in the 
needle trades are among the notable examples.^^ Numer- 
ous other instances can be cited in which labor and manage- 
ment are fully cognizant of the restrictions imposed upon 
them by their compelling obligations to the public. As one 
of a host of illustrations, reference is made to the extensive 
use of voluntary arbitration in the public-utility industries 
where unions and management have an extraordinary duty 
to provide continuous service. Industrial self-government 
is not just a theoretical concept; it is being extensively de- 
veloped and with a high degree of statesmanship. 

One can never lose sight of the fact, however, that an alto- 
gether different kind of relationship may be chosen either by 
labor or by management. Conditions of employment can 
reflect a determination of one party or the other to exact, by 
a preponderance of economic power, whatever the traffic 
will bear at a given time and quite irrespective of long-term 
consequences. Strike first and negotiate afterward can be 
selected as a standard procedure. “Inequities” perpetuated 
or created by such an emphasis upon belligerency sooner 
or later create a demand for the elimination by law of the 
harsh results. The demand may arise with labor, manage- 
ment, or the public. This we know from the experience of 
the past fifteen years. 

This aspect is giyen detailed consideration in Chapter VII. 

Reference is to the relationships prevailing between the Amalgamated 
Clothing Workers of America, (C.I.0 ) and the manufacturers of men’s 
clothing as well as those between the International Ladies’ Garment 
Workers Union (A.F.L.) and the manufacturers of women’s dresses. 
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The failures of collective bargaining, and not its successes, 
have been heavily accented in the last few years. The rash 
of strikes in 1946 guaranteed this. Some of the strikes 
showed clearly that, under certain conditions, labor and 
management simply cannot exercise their private rights 
without irreparable harm to the public interest. This did 
not always prevent an exercise of those rights. The public 
demand upon Congress to do “something” became increas- 
ingly insistent. Because organized labor was on the march, 
restrictions upon union power was the “something” which 
seemed to be necessary. It was further assumed that the 
“excessive power” of the unions, which had to be “cut 
down,” derived principally from the Wagner Act. 

The Wagner Act was doubtless a major contributing fac- 
tor to the increase of union influence in recent years. Of 
equal or greater importance was the unprecedented eco- 
nomic strength that came with a demand for labor in excess 
of its supply. Costs of living were increasing by leaps and 
bounds while profits of industry were never better. Labor’s 
economic power was consequently at an all-time peak. The 
Wagner Act was not the sole and perhaps not the main 
cause of extensive labor organization or of gains secured in 
collective bargaining. The economics of the situation was 
a principal impetus behind both developments. 

Even individual, unorganized workers possessed a for- 
midable bargaining power which had to be reckoned with by 
many an employer. During the war, and following it, indi- 
vidual bargaining wasn’t at all in the nature of the unilateral 
determination by the employer which had come to be as- 
sociated with nonunionized plants. The lever of alternate 
job opportunities gave individual employees a potent voice 
in determining the conditions under which they would work. 

Such basic economic considerations were almost entirely 
overshadowed, first, by the simple fact that strikes could 
not be tolerated while the nation was at war, and later, by 
the unduly heavy cost to the public of strikes during the 
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reconversion period. The Wagner Act was inordinately 
blamed for unsettled labor relations and sweeping changes in 
it were widely demanded. 

The concept of industrial relations as an exclusively 
private affair between labor and management was chal- 
lenged along many lines. Terms of emplo 3 nment agreed to 
by a union and a corporation, both often giant organiza- 
tions, might suit these parties very well indeed. Each 
might be convinced that the best possible deal for itself had 
been made. But, is a peaceful settlement the only demand 
made upon labor and management by the public interest? 
Should the terms of settlement also assure an ample supply 
of goods at a reasonable cost? So-called “feather-bedding" 
arrangements for stand-by musicians and for local pilot 
drivers to bring out-of-town trucks into the center of a city 
were not very reassuring. They added to growing doubts 
about the efl&cacy of collective bargaining. 

The most perplexing question of all concerned strikes. 
Something had to be done to eliminate those strikes that 
affected the public interest so adversely that work stoppages 
could not be permitted to run their course. In other words, 
some strikes could not be permitted to perform their func- 
tion of bringing the two sides to terms. Both employer and 
employees could hold out longer than the public. Indus- 
trial relations are not a private affair to the extent that labor 
or management can fight their own war, in some cases even 
without a bona fide attempt to secure a peaceful settlement, 
if the result is to cripple a whole community or the entire 
nation. This conclusion was reached by a great majority of 
the public in 1947. 

Erequent coal strikes, and the almost continuous threat 
of them, forced the decision but there were other contribut- 
ing factors. Risks arising from a simultaneous shut-down 
of all the producing units in basic industries, or from strikes 
in vital public utilities, brought a realization that some 
forms of economic pressure could not long be endured by the 
public. The nation-wide railroad strike and the shut-down 
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of electric utility services in Pittsburgh in 1946 accentuated 
a growing belief that collective bargaining was inadequate. 
These strikes placed much more pressure upon the govern- 
ment to intervene and decide the issues in disputes than 
upon the employer to accept union demands. Yet an im- 
position of the conditions of employment by government is 
exactly what collective bargaining is supposed to avoid. 
Collective bargaining is an institution which carries the 
seeds of its own destruction. 

It has become apparent that the theory of free collective 
bargaining stops short of explaining how the use of strikes 
and lockouts can be reconciled with the over-riding right of 
the community to carry on its life and work. Discernment 
of the theory’s limitation doesn’t settle anything. It does 
raise a new and difficult problem. How can collective bar- 
gaining be made to work where a stoppage of production is 
not, in fact, available finally to resolve a labor dispute? 

The most significant experience in grappling with this 
question occurred during World War II. Setting up ma- 
chinery by voluntary agreement of the parties for the peace- 
ful settlement of disputes was then found to be the only 
sound way of resolving the dilemma. Since labor and man- 
agement were unwilling or unable to act upon this principle 
in the postwar years,^^ the government sought out other 
devices. That does not mean that labor and management 
will not ultimately face up to their responsibilities. A pro- 
gram for doing so would be a logical consequence of the 
difficulties created for both labor and management by the 
Taft-Hartley Act. 

GOVERNMENT CONTROL VS. 
COLLECTIVE BARGAINING 

The Taft-Hartley Act became law in June 1947. Tree col- 
lective bargaining was thereby largely “written off” as a 


An. opportunity for them to do so was afforded in. the President's Labor- 
Management Conference of 1945, Por a discussion of this Conference see 
Chapter V. 
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procedure that could be depended upon to create sound in- 
dustrial relations with adequate protection of the public 
interest. An overwhelming majority of both houses of Con- 
gress supported extensive government regulation of labor- 
management affairs when that was demanded by the coun- 
try at large. As a result of these judgments, questions 
about government control of industrial relations rank among 
the most important of all domestic problems. Is collective 
bargaining destined in the future to play only a minor part 
in establishing the conditions of employment? Are major 
issues of industrial relations to be settled more and more by 
the government? 

These are consequential questions. Their significance ex- 
tends far beyond the industrial relations field. They bear 
upon the larger question of the relations between the people 
and their government. It is high time to realize, therefore, 
that conscious and purposeful efforts have yet to be made 
by organized labor and by management to develop fully the 
agreement-making potentialities of collective bargaining. 

Attempts made to arrive at broad policy understandings, 
as at the National Labor-Management Conference of 1946, 
only indicate the latent possibilities in this kind of joint 
undertaking. Experience shows, moreover, that in every 
individual labor-management relationship, differences can 
be narrowed and agreement made more likely when the 
parties concentrate their efforts to develop a “know-how” 
about collective bargaining. They can consciously adopt 
procedures which minimize differences. The job of trans- 
forming collective bargaining from a mere guarantee of “no 
government intervention” into a constructive and indis- 
pensable institution has barely gotten under way. Whether 
or not industrial self-government will suffice is still the 
challenge. 

Advocates of collective bargaining have a much greater 
responsibility than simply voicing their opposition to gov- 
ernment regulation. What they are for is every bit as im- 
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portant as what they are against. The conscious and pur- 
poseful development of collective bargaining into a process 
that produces negotiated agreements, made with full regard 
for the public interest, is the most constructive industrial- 
relations program available to labor and management. 
Once such a program is undertaken, policies for government 
intervention into industrial relations can be developed with 
a view to strengthening and facihtating collective bargain- 
ing instead of supplanting it. 



Chapter II 


ORGANIZING FOR COLLECTIVE 
BARGAINING 


C ollective bargaining was formally adopted as the 
cornerstone of the national labor policy in 1935 when 
the Congress enacted and the President approved the Na- 
tional Labor Relations Act.^ Yet that Act did not deal di- 
rectly with the process of collective bargaining at all. It 
specified certain preliminary conditions deliberately de- 
signed to encourage joint dealings between organized labor 
and management. 

The purposes of the Wagner Act were: (1) to protect the 
right of employees to organize for collective bargaining and 
(2) to facilitate the exercise by employees of their organiza- 
tional rights through collective bargaining. Once workers 
had organized and management had sat down with their 
representatives around the conference table, the government 
had no further function to perform. The parties were “on 
their own.” 

It was assumed that any and all issues between manage- 
ment and a union could then be readily reconciled by 
negotiation, compromise, and agreement. This was an er- 


^ The Wagner Act had a number of antecedents going back to the labor 
policy agreed to by labor and industry as the basis for industrial relations 
during World War I. The Clayton Act excluded labor organizations from 
operation of the anti-trust laws and the Norris-LaGuardia Act virtually 
precluded the issuance of injunctions against labor organizations by federal 
courts and outlawed ^Vellow dog^^ contracts. Then came the Railway Labor 
Act and the National Industrial Recovery Act, which imposed by law an 
obligation upon employers to deal collectively with their employees. 
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roneous assumption. In some industries, the parties were 
unable to work out a number of issues of overwhelming 
importance. As respects these issues, which will be dis- 
cussed presently, the effect of the Wagner Act was to bring 
fundamental differences between labor and management to 
a head. There were times when the impasse almost seemed 
to belie the validity of the underlying philosophy of collec- 
tive bargaining, i.e., the interests of labor and management 
•are reconcilable. 

When workers organized, with governmental assistance, 
unions sought to effectuate their standard program, which 
included a complete control — a monopolistic control — of the 
jobs in a plant and in an industry. The closed or union 
shop and a 100 per-cent-membership of employees who work 
in competing establishments have long been cherished goals 
of the labor movement in the United States. These ob- 
jectives are sought as a guarantee to the unions of per- 
manent existence and also as the prerequisite for taking 
working conditions “out of competition.” Elimination of 
competition for jobs among workers is exactly what collec- 
tive bargaining means to union leaders now and has meant 
from time immemorial. Every failure of management to go 
along with these fundamentals is interpreted by the unions 
as a refusal to accept “genuine” collective bargaining and as 
an effort to undermine the labor movement. 

Representatives of management, by and large, have held 
an altogether different view about the kind of a labor move- 
ment that should be developed if the government is to pro- 
tect organizational rights. Their insistence upon freedom 
of choice by individual employees as respects union mem- 
bership, was in the direction of maintaining competition 
for jobs. And many representatives of management also 
contended that socially desirable collective bargaining is 
comprised of a series of isolated negotiations focused upon 
the varying needs of individual plants or companies. Such 
a policy emphasizes the need for dealing with the competi- 
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tive problems of a plant in the determination of the condi- 
tions of employment. 

Governmental assistance to employees in the formation 
of unions could not possibly result in good collective-bar- 
gaining relations as long as such wide differences existed 
over the proper objectives of the labor movement and about 
the very function of collective bargaining. The national 
labor policy enunciated by the Wagner Act proved to be a 
failure primarily because of the persistence of basic differ- 
ences between labor and management as respects funda- 
mental principles of industrial relations. In altogether too. 
many instances, the conflict was not resolved around the 
conference table. It could not finally be settled by the 
exercise of economic force. An appeal to the legislature 
from the arbitrament of strike or lockout was a virtual cer- 
tainty because fundamental principles were at stake. 

The Wagner Act was vigorously denounced by manage- 
ment as discriminatory, principally because, during its term, 
organized labor gained sufficient strength to achieve its age- 
old objectives more extensively than ever before.^ Manage- 
ment then contended, in effect, that since the government 
had aided in the organization of labor unions, it could not 
avoid a further obligation to restrict the use to which the 
unions directed their power. Insistent demands arose from 
management ranks for legislative curbs upon the growing 
“monopolistic powers” of unions. 

In tfie interest of clear thinking, one should frankly recog- 
nize that the strenuous argument over the Wagner Act 
which came to a head in 1947 concerned not solely the pro- 
priety of the organizational assistance given to employees by 
the government but more fundamentally the programs fol- 
lowed by unions after their certification. In approving the 
right of employees to organize, and in accepting collective 


® This resulted not solely, or even primarily, from the protection afforded 
unions under the Wagner Act. Economic conditions were favorable to the 
growth of unions and for the improvement of working standards. 
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bargaining, the general public was doubtless far from 
cognizant of all the implications. These can best be under- 
stood by reviewing the course of industrial relations under 
the Wagner Act. This is one of the main purposes of the 
present chapter. 

Although the Wagner Act was overhauled and supple- 
mented in 1947 when the Taft-Hartley Act became law, the 
earlier legislation has a deep and a continuing significance. 
It exemplifies a limited form of government regulation 
stopping short of the actual conduct of collective bargaining. 
Unions and management retained the right under this policy 
to develop every aspect of their relationship in their own 
way while economic power remained the ultimate deter- 
minant of all issues arising between them. 

Only one exception to the above-mentioned principles was 
introduced by the Wagner Act. Settlement of the issue of 
whether employees could form unions and have them recog- 
nized by employers was no longer dependent upon economic 
power. These rights of employees did not have to be won ; 
they were guaranteed by government. There was no 
guarantee, however, of union security or of so-called in- 
dustry-wide bargaining, which most labor organizations 
looked upon as essential to attaining their objectives. 
Questions relating to organization and many other matters 
still had to be handled through collective bargaining. The 
most significant fact about the Wagner Act, therefore, was 
the restricted area in which the government intervened. 

Rules governing the formation of unions constitute a 
limited kind of regulation readily distinguishable from vari- 
ous other forms of government intervention. Setting up 
certain “rules of the game” in the organization of employees 
might even be conceived as designating conditions precedent 
to the retention in private hands of the actual determination 
of conditions of employment. 

The one-sidedness of the rules provided in the Wagner 
Act to encourage unionism was finally recognized as a valid 
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argument for a change in them. But the one-sidedness was, 
in itself, no reason at all for changing the policy of govern- 
ment intervention limited to the precollective-bargaining 
stages of industrial relations. That policy may appear more 
inviting in future years, especially if it is fully understood 
that appropriate “rules of the game” can be made applicable 
to unions as well as to management. 

The old Wagner Act has current interest for still another 
reason. Specification of rules to govern the organization 
of employees has become a more or less permanent govern- 
ment function. Even though they may be revised from 
time to time, organizational rules will probably be pre- 
scribed by the government for a long time to come. Wide- 
spread demands for a relinquishment by government of this 
particular function are not likely, even though its most im- 
portant original purpose — elimination of employer inter- 
ference — ^is substantially achieved. 

Labor and management have each become accustomed to 
look to government for organizational regulations and to 
seek those that are favorable to its own interests. These 
parties realize from first hand experience the importance of 
political power in any area of industrial relations into which 
the government intervenes. In consequence, we now know 
that arguments for changes in the law of union organization 
to preserve an “equality of bargaining power” are never- 
ending. They arise between labor and management but 
government is “in the middle.” Policies underlying the 
Wagner Act need careful analysis presently in order to iso- 
late the distinctive problems that accompany government 
supervision of employee organizational efforts. At least 
this much government intervention seems here to stay. 

Under the Taft-Hartley Act, the government has ass u med 
greater responsibilities than ever before to regulate indus- 
trial relations. This extension of control has a significance 
that can best be appreciated by a comparison with the policy 
enunciated in the Wagner Act. 
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The time will come again for making a choice between 
more or less government regulation of industrial relations. 
A prime example of lesser regulation is to be found in the 
policy enunciated in the Wagner Act. No informed judg- 
ment about the advantages and the disadvantages of that 
policy can be made without a full recognition of the extent 
to which its effectuation was forestalled by deep differences 
between labor and management over the very purposes of 
collective bargaining. These differences are inextricably a 
part of the history of organizing for collective bargaining 
under the Wagner Act. 

GOVERNMENT PROTECTION OF EMPLOYEE 
ORGANIZATION RIGHTS 

The particular policy expressed by the Wagner Act is under- 
standable only in terms of the industrial-relations problems 
that prompted passage of this legislation. When collective 
bargaining was designated by the government as an “ap- 
proved” institution, joint dealings between “outside” unions 
and management were the exception and not the rule. 
Well-established unions existed in many crafts but their 
strength was concentrated in the larger metropolitan areas. 
In only a handful of industries were employees organized to 
any substantial degree. By and large, employees did not 
hold union membership when the Wagner Act was passed. 

On the basis of a rather limited experience, practically 
none of it in the basic mass-production industries. Congress 
concluded that an extension of collective bargaining was not 
only essential for the well-being of employees but in the 
public interest as well. These were far-reaching conclu- 
sions. They could not possibly be tested adequately until 
more unions were formed. That was the first step in getting 
collective bargaining under way. Congress accordingly di- 
rected its attention to ways by which the government could 
assist the growth of employee organizations. 

A momentous decision, was made when the Wagner Act 
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became law. As a matter of public policy, the economic 
power of employees was to be deliberately strengthened, 
particularly to enable them to take better care of themselves 
in their dealings with employers but in other ways as well. 
Employee organizations, it was expected, would use their 
increased strength largely in collective bargaining, rather 
than for political purposes for example, and no more than an 
“equality of bargaining power” with employers was visual- 
ized for them. Problems of depression were the paramount 
issues. Accordingly, there seemed to be no possibility that 
any union would ever secure such great economic power as to 
enable it to impose unilaterally the terms of employment 
upon management. 

Government intervention into industrial relations for the 
purpose of increasing the economic power of employees had 
widespread public support. The policy was one of the most 
important parts of the New Deal program. Something had 
to be done about the long hours and the low wages that pre- 
vailed in many industries, as an insurance for continuance of 
the private enterprise system. Most industrial workers in 
the United States had always looked to unions and to collec- 
tive bargaining as their main hope for attaining job security 
and economic advancement. They were to be afforded an 
opportunity to utilize these instruments of self-help. And 
it seemed to be a wholly unjustifiable interference when 
employers prevented workmen from organizing to improve 
their lot. These aspects of labor’s case gave rise to a strong 
popular support for the Wagner Act. 

The record showed that the small extent of union mem- 
bership in 1935 was not due to any lack of previous organiza- 
tional efforts by employees. On the contrary, many em- 
ployees made unusually heavy sacrifices over the years in 
continuous attempts to gain collective-bargaining rights 
against a sustained employer opposition. Workers engaged 
in one organization strike after another and most of them 
were bitterly fought. Disputes over the right to unionize 
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characterized the industrial scene for more than a century. 
“Union recognition” had become the foremost issue of in- 
dustrial relations. Prior to passage of the Wagner Act, 
recognition could generally be won only through strike 
action. 

A typical result of most organization strikes was a defeat 
of the employees. In those cases where victory was won 
by unions, no more than a temporary recognition could be 
counted on. Unions recognized by employers on a business 
upswing, to avoid interruptions to profitable production, 
were usually swept away when business became bad and 
jobs became scarce. 

Employers were thus able, in most instances, to erect in- 
surmountable obstacles to the establishment both of per- 
manent unions and of stable collective-bargaining relation- 
ships. If the issue of union recognition was to be decided 
solely on the basis of relative economic power there would 
be plenty of industrial warfare but no stable labor relations. 
This was very apparent by 1935. It was decided that the 
formation of unions should not be solely dependent upon 
the possession by employees of sufficient economic power to 
force employer recognition. 

One should not conclude that employers opposed all kinds 
of employee organizations with equal vigor. It was the 
“outside union” that was adamantly opposed. Manage- 
ment frequently raised no objections if the workers of a 
single plant organized and selected bargaining representa- 
tives from within their own ranks. The independent or 
company union was sometimes encouraged and even initi- 
ated by management, especially if that seemed necessary as 
an antidote to outside organizing threats. 

Employers argued that “genuine” collective bargaining 
could be instituted only by the management and the work- 
ers of a particular plant sitting down together and working 
out those mutual problems that concerned them most di- 
rectly and with which only they were familiar. “What can 
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an outside business agent know of our problems and needs?” 
This was the rhetorical question posed in support of man- 
agement’s position. The issue was not so much over the 
right of employees to organize as about the kind of a union 
they should have and the kind of bargaining that was 
desirable. 

Company unionism, or independent unionism, was the 
antithesis of what the labor movement was after. To be- 
gin with, it was reasoned that employees of a company 
couldn’t bargain effectively if they had to protect their own 
jobs first. Workers had to be represented by bargaining 
specialists not dependent upon the company for their liveli- 
hood if they were to be properly represented. The objec- 
tive of the labor movement, moreover, was to build an 
organization capable of establishing “fair and equitable” 
standards for employees in aU competing concerns even 
though, for some companies, tough competitive problems 
and profitless operations were the consequences. 

It was inevitable that a program of government assistance 
to employee organizational efforts would become enmeshed 
in a tangle of arguments about what kind of labor unions 
and what form of collective bargaining should be encour- 
aged or discouraged as a matter of sound public policy. 
That is exactly what happened under the Wagner Act. 
That Act didn’t settle the organization issue. The battle 
over the aims of the labor movement continued as before. 
Only now the unions had a greater power to gain their ob- 
jectives. As long as this struggle persisted, unions were 
convinced that their existence was threatened and that sur- 
vival questions were of paramount importance. 

The use of their economic power by employers first, to 
deny workmen the right to organize “outside unions,” and 
then, to withhold union security from certified unions, along 
with the determined attempts of employees to gain these 
ends anyway, have given industrial relations in the United 
States their most sahent features. No one can be fuUy 
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aware of the underlying currents of present-day labor prob- 
lems without taking into account the intense conflicts over 
employee-organization questions which have long domi- 
nated, and which continue to dominate, the history of the 
American labor movement. The right of employees to join 
outside unions and the obligation of employers to recognize 
and to deal with these representatives have only recently 
become accepted parts of the industrial-relations code. But 
the century-long conflict over these principles has left its 
indelible mark. Unions are still not at all sure of their 
status as accepted institutions in the economic community. 
Their programs, moreover, are under almost constant attack 
because there is no meeting of minds about the proper ob- 
jectives of the labor movement. 

The sense of insecurity felt by unions arises primarily 
from an implacable employer opposition, in some quarters, 
to the union objective of “taking working conditions out of 
competition.” The opposition centers in large measure 
upon the effort of the labor movement to attain union se- 
curity or that complete organization of employees that will 
tend to make their objectives achievable. To labor leaders, 
such employer opposition is nothing more than a refusal to 
recognize the legitimate purposes of unions. The employer 
opposition often stems from a deep conviction that the fun- 
damental objectives of the labor movement must be resisted 
in order to preserve the private enterprise system. There 
is plenty of room for doubt, therefore, as to whether or not 
labor and management are generally in accord as respects 
the preliminary steps which must be taken to develop con- 
structive collective bargaining. What should workers be 
encouraged to organize for? What kind of collective bar- 
gaining should be encouraged as a matter of sound social 
policy? These perplexing questions arose when the Wagner 
Act was passed. 

Because the conflicts over the objectives of unions and 
the functions of collective bargaining were so intense, the 
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government interjected itself into the most controversial of 
all industrial-relations problems when it undertook to assist 
employee organization. Let it be understood, however, that 
the government didn’t directly rule upon the issues men- 
tioned.® Nor did it try to resolve all organization questions. 
Organizing a union involves much more than signing up 
members. Winning an election and securing labor board 
certification are just the beginning. 

The government undertook a responsibility only for help- 
ing labor organizations to get started. For completing its 
organization, a union was dependent upon its own devices 
and collective bargaining. Negotiating skill, attitudes of 
the negotiators, and economic power all combined to give 
strength or weakness to a certified union. Initial joint deal- 
ings between a management and a newly certified union 
often had far more to do with organizational questions than 
with the economics of wages and the setting up of standard 
working conditions. Union security was made the primary 
issue in collective bargaining. A great deal of what might 
be termed organizational collective bargaining was inaugu- 
rated under the Wagner Act. 

Formation of a paper organization was invariably fol- 
lowed by “demands” upon the employer for so-called union- 
security clauses. Only a permanent organization can carry 
out the collective-bargaining responsibilities that unions be- 
lieve they should assume, and so union security was the 
number one demand. Substantial wage “concessions” from 
the employer were sometimes demanded in the first contract 
solely for union-security reasons. They were occasionally 
insisted upon even from an employer who lacked “ability to 
pay.” 

A demonstration of the capacity of the union to deliver 
substantial benefits to the employees, as a step in consoli- 

“ It did lend assistance to the unions and thereby helped them attain their 
objectives that were under management challenge. 
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dating union organization, tended to receive precedence over 
all other considerations. Provisions also had to be made for 
stabilizing various job-assignment rules and the handling of 
grievances in the plant. Then the union looked about to 
see whether or not there were unorganized workers in other 
plants who might provide competition by undercutting the 
gains made and the standards established. If so, these 
employees would have to be brought into the union. Com- 
plete organization of all workers in competing plants would 
give the unions a power to confront all employers with a 
demand for uniform conditions of employment. It is this 
end result to which management has objected most strenu- 
ously. Since the first step toward this end is union security 
in. the plant, a great battle ensued over this union demand. 

Intervention of the government to create an “equality of 
bargaining power” will inevitably be challenged on the basis 
of whether the labor unions are able to gain those objectives 
that are most strongly contested by management. If un- 
ions succeed in stabilizing wages or in introducing a stand- 
ard policy throughout an entire industry or an entire area, 
and especially if the wage level is high, management will 
claim that the government has acted to create labor monop- 
oly and has thereby made genuine collective bargaining im- 
possible. If the unions are only able to develop collective 
bargaining on an individual plant or company basis, their 
representatives will insist that labor organizations are not 
the possessors of equal bargaining power despite all the 
organizational help given by the government. 

“Equality of bargaining power” is bound to be a rather 
meaningless concept as long as labor and management hold 
contrary philosophies of collective bargaining. Under such 
circumstances, government intervention is bound to be 
complex and controversial even when strictly limited to 
union-organization questions. What employees are to or- 
ganize for becomes the crux of the argument. That ques- 
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tion is not answered by saying that they are to organize 
for collective bargaining as long as that term is variously 
defined. 

Many of the issues centering around the question of labor 
movement objectives, which became critical in the admin- 
istration of the Wagner Act, might well have been mini- 
mized or even avoided had the government intervention been 
confined strictly to eliminating employer interferences with 
union organization. The Wagner Act went further. Col- 
lective bargaining was appraised by Congress not merely as 
a form of dealing to which employees could aspire without 
employer interference. It was also approved as a practice 
that was good for the country. A program of government- 
enforced collective bargaining was thus inaugurated. The 
exact nature of the government policy in this regard is an 
important part of the story of the Wagner Act. 

GOVERNMENT-ENFORCED COLLECTIVE 
BARGAINING 

Congress expressly stated its reasons for intervening in in- 
dustrial relations in 1935. It found that “denial by em- 
ployers of the right of employees to organize and the refusal 
by employers to accept the procedure of collective bargain- 
ing lead to strikes and other forms of industrial strife or 
unrest . . ^ Reference to strikes was primarily to work- 

stoppages for the purpose of forcing union recognition. The 
organizational strike had long been a standard union 
practice. 

In the above-mentioned finding of Congress, a concern 
appears to have been expressed about employee dissatisfac- 
tions over working conditions for which no adequate redress 
was available in the absence of collective bargaining. Spon- 
taneous strikes of unorganized workers over the terms of 
their employment were not unknown. They were such un- 
equal battles that they were, in many instances, close to acts 

^ In Section 1 of the National Labor Helations Act. 
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of desperation. To be sure, dissatisfied employees were 
under no legal compulsion to work at unsatisfactory terms. 
But economic compulsions to do so were exacting. Quitting 
entailed the risk of an extended lay-off before a new job 
could be gotten and a strong likelihood that the new job 
would be no better, or might be even worse, than the old. 
So employees stuck it out. They held their jobs tenaciously 
while trying to form unions surreptitiously. Pent-up griev- 
ances accumulated and contributed to the “other forms of 
industrial strife or unrest” that Congress referred to. 

Fundamental weaknesses in our social structure were de- 
veloping as a result of the continuing struggle over whether 
or not employees were entitled to “unions of their own 
choosing.” Government intervention was not restricted, 
therefore, to outlawing those unfair practices of employers 
that were found to “interfere with, restrain or coerce em- 
ployees in their efforts to organize.” The entire system of 
individual bargaining between unorganized workers and 
management was placed on trial. It was found wanting. 

Congress concluded that “The inequality of bargaining 
power between employees who do not possess full freedom 
of association or actual hberty of contract, and employers 
who are organized in the corporate or other forms of owner- 
ship . . . tends to aggravate recurrent business depressions, 
by depressing wage-rates and the purchasing power of wage 
earners in industry and by preventing the stabilization of 
competitive wage-rates within and between industries.” ® 
A national labor policy was formulated upon these conclu- 
sions. Collective bargaining was selected as the panacea. 

Government assumed a responsibility for “encouraging 
the practice and procedure of collective bargaining” and for 


®In this paragraph, from Section 1 of the National Labor Eelations Act, 
it seems to be reasoned that organizational assistance to employees is neces- 
sary as a balance to the special rights of association previously accorded by 
government to industry as a means of aiding the growth of business enter- 
prise. There are too many dissimilarities to say that the Wagner Act is 
the labor counterpart of the Acts of Incorporation but there are similarities. 
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“protecting the exercise by workers of full freedom of asso- 
ciatioUj self-organization, and designation of representatives 
of their own choosing, for the purpose of negotiating the 
terms and conditions of their employment or other mutual 
aid or protection.” Collective bargaining was to be intro- 
duced by government as a matter of sound social policy. 
Workers were to be aided in gaining a power to confront the 
employer with demands that would otherwise be dormant. 

There can be little doubt about the kind of bargaining 
that Congress expected unions to strive for. Individual 
bargaining was specifically found to be inadequate and in- 
equitable. It could neither maintain the purchasing power 
of wage earners nor bring about a stabilization of competi- 
tive wage-rates “within and between industries.” Neither 
could those stabilization objectives referred to in the Act be 
effectively pursued in many industries by insecure unions 
or by collective bargaining on an individual company basis. 
The Wagner Act seemed clearly to recognize the aim of 
workers to organize unions capable of establishing stabilized 
working standards between competing companies. But that 
recognition was given at a time when problems incident to 
a business depression were uppermost. The downward 
wage spiral was the center of interest, so the idea of wage 
stabilization was a “natural.” 

Organizing unions to engage in the kind of collective bar- 
gaining contemplated by the Wagner Act was a long-run 
proposition. The requisite degree of union strength was 
not assured by the Act. It could only come from varied 
organizational efforts far beyond those supervised by the 
government. Formation of unions with 100 per-cent plant 
membership and of industry-wide unions, as well as cen- 
tralization of authority in national unions, were parts of the 
follow-up organizational steps planned by the unions. 
These particular efforts had to be undertaken without gov- 
ernment assistance. Union organization had to be com- 
pleted through agreements with the employers. Out of this 
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situation came the arm’s length dealing that characterized 
much of the joint relationship that came about solely in 
consequence of government-enforced collective bargaining. 

Employers who had long fought the unions were suddenly 
called upon to acquiesce in contract terms and to go along 
with particular procedures all for the purpose of supporting 
union objectives of complete job control and of standardized 
working conditions. Management went along in some 
cases. Collective bargaining then generally resulted in no 
work-stoppages and salutary results often obtained. Under 
contrary circumstances, a stable industrial relationship was 
as far off as ever. Union security took the spot at the cen- 
ter of the stage that had so long been held by union rec- 
ognition. Since the Wagner Act precipitated the union- 
security issue, some reference to the inherent nature of this 
issue might well be made at this point. It need not have 
become a critical issue and could conceivably have been 
worked out around the conference table. 

The union-security question, which became the crucial 
organizational issue after passage of the Wagner Act, might 
have been better and more precisely designated as the “em- 
ployee responsibility” issue. In exercising their organiza- 
tional rights, employees not only gave standing to a union 
but they also made the employer legally responsible for 
dealing with that union. Employees were given a potent 
power by the Wagner Act to clothe unions with status and 
to strip employers of certain previously held rights. Or- 
ganizational rights of the employees were given careful 
attention by the government. Their concomitant obliga- 
tions to the union, to the employer, and to the system they 
brought into being were dealt with by law not at all. These 
questions were left to collective bargaining. 

Once it is recognized that employees do have obligations 
commensurate with their rights, the union-security issue 
can generally be worked out around the conference table. 
At the very minimum, union members have a responsibility 
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to support the union as their bargaining representative 
throughout the life of an agreement made on their behalf. 
Otherwise collective bargainmg would not be an orderly- 
process. The union makes commitments to the employer on 
the reasonable assumption that it will be the agent of its 
members at least for the term of an agreement. In recog- 
nition of this particular kind of responsibility by employees 
to the union they create, the maintenance-of-membership 
formula was devised.® 

Most unions contend that employees have a far greater 
duty to support the union as a permanent institution. 
They have long sought “stronger” security clauses in the 
form of closed shops and union shops to insure that broad 
responsibilities will be assumed by employees. Under the 
Wagner Act, all phases of the problem of union security 
were assigned for solution to the bargaining table where 
labor and management possess wide latitude in working out 
a mutually acceptable solution. 

Management has not always been willing to recognize 
that the organizational question called union security comes 
within the scope of collective bargaining. Therefore, prior 
to passage of the Taft-Hartley Act, the issue gave rise to 
heated discussions around the conference table and often 
resulted in picket lines. This situation arose when em- 
ployers were called upon to specify some of the obligations 
which devolved upon all their employees because a majority 
of them had voted for a union. Union security clauses con- 
solidate organizational strength by making the jobs of em- 
ployees dependent upon continued good standing in the 
union. The employer was expected to agree that a “strong” 
union is essential to collective bargaining. He was further 
asked to assume an obligation to discharge efl&cient and valu- 

' Under the maintenance clause, employees -who are members of a union 
on a key date, or those who join the union during the term of an agreement, 
are obliged to maintain their union membership for the life of the labor 
contract. 
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able employees if their “good standing” with the union be- 
came impaired. 

The demand for union security often came as a heavy 
shock to employers who were not “sold” on outside unions 
to begin with and who entered upon joint dealings on a 
“shot-gun wedding” basis. Management insisted it would 
have no part in forcing workers into a union, especially 
those employees who stood “loyally” by the company in 
opposition to union organization efforts. The union se- 
curity issue became the most critical issue in industrial 
relations following passage of the Wagner Act. It was or- 
ganizational in nature and was related to fundamental job- 
control objectives of the labor movement. But the manner 
in which management was to operate the plant was also 
involved. 

Other questions relating to organization were thrown into 
collective bargaining. Most unions want to deal with rep- 
resentatives of a group of employers rather than separately 
with the management of each company. Only in relation 
to the broad objectives of the labor movement can one 
find an explanation of the encouragement and assistance 
given by some unions to the organization of individual 
employers with whom they deal in an employers' bargaining 
association. 

This phenomenon is sometimes explained by noting that 
it is easier and less troublesome for a union to negotiate one 
agreement for a group of employers rather than a series of 
individual agreements. Far more important is the fact that 
a “master” contract covering competing employers consti- 
tutes management’s acceptance of the collective-bargaining 
goal of standard or stabilized conditions of employment. 
Organizing for collective bargaining from the union stand- 
point is not complete until all the employees within its 
jurisdiction are union members under effective security 
clauses and, in many cases, not until the employers with 
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which it deals have combined for joint collective bargaining. 

One of the principal indictments of the Wagner Act was 
that instead of leading to industrial peace as intended, it 
generated far greater strife than ever before experienced. 
In that indictment, cause and effect are commonly not pre- 
cisely differentiated. Collective bargaining failed to result 
in amicable settlements of some crucial issues. A great part 
of the labor strife during the past decade stemmed from an 
inability or an unwillingness of labor and management to 
reconcile their differences over organizational questions not 
directly dealt with in any way by the Wagner Act. These 
differences were mainly over union security and joint-em- 
ployer bargaining. 

Organizational issues thus continued as a bar to stable 
industrial relations long after a majority of the employees 
joined a union and long after initial collective-bargaining 
agreements were signed. The failure of collective bargain- 
ing to resolve the organizational issues mentioned above 
resulted, in the postwar years, in an insistent demand for 
their settlement by legislation. 

Viewed in its entirety, the national labor policy embodied 
in the Wagner Act was to provide employees with govern- 
ment assistance in order that they might better mobilize 
their economic strength. Preventing employers from inter- 
fering with this mobilization was one phase of the program. 
Other assistance was given. Elections were held under 
government auspices to assist employees in expressing their 
desires. The National Labor Relations Board, wherever 
necessary, determined proper employee units of representa- 
tion. Unions were certified by the government as the au- 
thorized representatives of employees, and management was 
compelled to deal with the certified unions. From that 
point on, all industrial-relations problems were to be worked 
out by unions and management, free of government regula- 
tion or control. 

Because of deep-seated differences between unions and 
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management as well as between major sections of organized 
labor over the fundamental purposes of collective bargain- 
ing, the anticipated era of industrial peace seemed to be no 
more than a mirage in some industries and in many plants. 
Throughout the entire decade following passage of the Wag- 
ner Act, organizational questions not dealt with by that Act 
absorbed so much attention that labor and management 
were, by and large, unable to concentrate their efforts upon 
building up collective bargaining as a process for stabilizing 
industrial relations. 

THE PRINCIPLE OF SELF-DETERMINATION 

To advance the cause of collective bargaining, the framers 
of the Wagner Act made it mandatory for management to 
sit down with the representatives of the workers to discuss 
mutual problems with a view to arriving at a meeting of 
minds.*^ Any problem not peaceably resolved could be sub- 
jected to arbitrament through strike or lockout. Collective 
bargaining operates in that way. For the system to work 
satisfactorily, however, possession of the rights to strike and 
lockout must be primarily for the purpose of encouraging 
agreement. Actual work-stoppages have to be reserved as 
last resort measures. There can be no questioning the fact 
that, after passage of the Wagner Act, practice did not sub- 
stantiate this theory in far too many cases. 

An important reason for frequent resort to economic force, 
as noted previously, was the fundamental difference between 
unions and management about the very purposes of collec- 
tive negotiation. Just as the unions found support for their 

This obligation was specified in Section 8 (5) of the Unfair Labor Prac- 
tices Act. A duty was imposed upon employers to bargain “in good faith,” 
but no corresponding obligation was put upon unions. In a sense. Section 
8 (5) was incongruous with the rest of the Act. It interjected the govern- 
ment into the procedures of collective bargaining. Administration of that 
clause might easily have resulted in extensive procedural rules for the con- 
duct of negotiations, whereas these matters remain with the parties under 
free collective bargaining. On the other hand, organizational questions 
often predominate in initial negotiations. For this reason the clause was 
apparently made a part of the Wagner Act. 
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contentions in the very words of the Wagner Act/ so did the 
employers. 

Management emphasized that the Act was limited to a 
protection of the employees’ rights to organize. It gave no 
direct support to the right of job monopoly claimed by the 
unions. On the contrary, employees were to be given a full 
opportunity to decide for themselves whether or not they 
wanted a particular union to represent them. Employees 
were guaranteed “full freedom of association” and the right 
of “self organization.” Those words were interpreted by 
some managements as giving every individual employee a 
free right to decide at any time whether or not he wanted to 
be a union member. A union would have the right to repre- 
sent the workers, moreover, only if a majority of them 
wanted it that way. Since determination by majority rule 
of the employees in each plant, or smaller groups, was de- 
cisive, according to management view, it was reasoned that 
industry-wide bargaining was rejected in favor of employee 
self-determination. 

The Wagner Act unquestionably sought to buttress the 
right of employees to make their own decisions about union 
representation. But one formidable and crucial decision 
must be made whenever the representation issue is resolved 
in conformance with the self-determination principle. 
Among wh'at group of workers is a majority vote compel- 
ling? In other words, what is the appropriate unit of rep- 
resentation? The representation desires of the employees 
in a particular plant or area may clash head-on with the 
job-control objectives of the “dominant” union supported 
by a majority of the employees in an industry. 

Superimposed upon this unit question is the still unre- 
solved conflict between craft and industrial unions. Craft 
unions seek to stabilize or standardize conditions of employ- 
ment for all the workers of a particular craft irrespective of 
the companies or industries in which they are employed. 


®See page 48. 



COLLECTIVE BARGAINING 


55 


The craft-union program is usually for local application be- 
cause the labor market is the area of competition to be regu- 
lated. Industrial unions are committed to bargain for all 
the employees of a plant and of an industry irrespective of 
the location of the plants or of the work performed by the 
employees. 

Conflicts between unions over the proper form of collec- 
tive bargaining have at times been every bit as intense as 
differences between organized labor and management on the 
same subject. A great power to influence the course of 
these various conflicts was given the National Labor Rela- 
tions Board when its duties were defined as including a de- 
termination of the appropriate bargaining unit.® 

In spite of the vigor with which claims about the relative 
merits of craft and industrial unions are pressed, the labor 
movement in either case strives for a complete organization 
of employees to eliminate worker competition for jobs. 
Self-determination by employees may be at sharp variance 
with this fundamental union objective. The two approaches 
might conceivably have been brought into harmony under 
the Wagner Act if “appropriate bargaining units” could 
have been set up to encompass all employees of competing 
employers either on a craft- or industry-wide basis. Then, 
all the workers in the basic steel industry, for example, 
would have decided by majority vote whether or not the 
same union would represent them. 

Such a policy was neither feasible nor practicable. Most 
employees were not union members in 1935. Their organ- 
ization could only proceed gradually if they were to be or- 
ganized at aU. The formation of unions was necessarily 
on a plant-by-plant basis, and union certification was se- 

® Section 9(b) of the Wagner Act provided; ^^The Board shall decide in 
each case whether, in order to insure to employees the full benefit of their 
right to self- organization and to collective bargaining, and otherwise to 
effectuate the policies of this Act, the unit appropriate for the purposes of 
collective bargaining shall be the employer unit, craft unit, plant unit, or 
subdivision thereof/^ 
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cured for plants as they became organized. In only a rela- 
tively few instances did unions claim the right to multi- 
employer bargaining units, and, of course, the employers 
didn’t suggest them. 

Application of the self-determination principle on a plant 
or company basis proved to be a distinct help in the organ- 
ization of employees. It naturally received widespread 
union support because winning local elections was an effec- 
tive way to extend organization. Widespread dependence 
by unions upon this device, however, marks no change in 
the fundamental union objective of complete organization 
and control of jobs, irrespective of the desires of individual 
employees in a plant or even despite the contrary wishes of 
a majority of the employees in a particular plant. 

It should not be overlooked, in this connection, that the 
Wagner Act established certification procedures, based upon 
the self-determination of employees, for the voluntary use 
of employees. They were not exclusive procedures. Choice 
of other organizational practices by unions was not pre- 
cluded. Any union could elect to carry on an organization 
strike to force recognition from the employer even though 
a majority of the employees might be opposed. The right 
to do so was guaranteed by that provision of the Act read- 
ing : “Nothing in this Act shall be construed so as to inter- 
fere with or impede or dimmish in any way the right to 
strike.” 

Organization strikes, then, were not outlawed by the Wag- 
ner Act. And so-called “organizing from the top” was not 
made illegal. Employers and unions could still agree upon 
union membership as a condition of employment without a 
full recognition of the right of employees to choose this bar- 
gaining representative. The Wagner Act provided that 
nothing “shall preclude an employer from making an agree- 
ment with a labor organization ... to require as a condi- 
tion of employment membership therein if such labor organ- 


Section 13. 
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ization is the representative of the employees ... in the 
appropriate collective-bargaining unit covered by such 
agreement when made.” An employer could be induced 
through negotiations, or by a strike, to grant a job monop- 
oly to the union. Whether or not that was in accordance 
with a majority choice of the employees would not, in prac- 
tice, be tested unless a rival union challenged the action. 
Many a closed shop contract signed when a company had 
only a handful of workers was vigorously defended and en- 
forced by the signatory union even after there could be no 
doubt that, because of plant expansion or labor turnover, 
most of the employees no longer wanted the contracting 
union to be their representative. “Organizing from the 
top” was still an available method for building up a union. 

In going along with the self-determination procedure of 
employee elections under the Wagner Act, unions did not 
concede the right of workers in particular plants to remain 
nonunion. Or, as their representatives might put it, unions 
did not concede the right of employees to engage in unfair 
competition for jobs by working below union-stabilized con- 
ditions of employment. 

After passage of the Wagner Act, employer opposition to 
the objectives of the labor movement centered more and 
more about a defense of the self-determination rights of 
employees. In attacking the closed-shop principle, man- 
agement contended that the right of an individual workman 
to stay out of a union is every bit as fundamental as his 
right to join. Opposition to industry-wide bargaining was 
related to the proposition that a majority of the employees 
in each plant, or in each company, have a right to determine 
for themselves what their conditions of negotiations and em- 
ployment should be. 

Serious proposals were made by industry representatives 
to outlaw the closed shop and to make union recognition 
exclusively dependent upon the winning of a representation 
election among the employees of a plant or a company. In 
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other words, organization strikes should be outlawed and 
the self-determination principle solidified. The labor- 
movement objective of complete job control was thus com- 
bated by a vigorous defense of the right of individual em- 
ployees to make their own choice about union affiliation. 

Joint dealings on an individual plant or company basis 
were extensively instituted as the labor movement expanded. 
This resulted not alone from the Wagner Act but also from 
the impetus to organization which came from active busi- 
ness and increasing costs of living. Employees and not jobs 
were scarce in most of the years from 1937 to 1947. Unions 
were faced with no immediate urgency about instituting 
industry-wide standards as a protection against deflationary 
movements. As a matter of fact, labor standards were 
probably improved most during the war years in industries 
where wages had not previously been stabilized. 

Beyond the immediate affairs of the day, unions looked to 
the future when the tables might be turned. The drive for 
complete unionization never ceased. So rapid was the 
growth of unions, however, that “worker education” in the 
broader objectives of the labor movement was, at best, in- 
complete. A large percentage of new union members were 
aware of no obligation on their part to participate in the 
affairs of their organization. Many questions have accord- 
ingly been raised about whether or not the long-range objec- 
tives of labor unionism are actually supported by the great 
majority of union members. Voting for a union was pri- 
marily to secure the immediate gains which went with col- 
lective bargaining. Whether the vote also evidenced a 
willingness to submit to “union discipline” and actively to 
participate in programs for complete industry-wide unioni- 
zation are questions the answers to which are not entirely 
clear. 

Just what did employees vote for when they selected out- 
side unions as their bargaining representatives? They cer- 
tainly wanted, at least, joint dealings on a plant basis. That 
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was a proven method of securing more money and often of 
insuring “easier” discipline in the plant. During the war, 
employees realized their need for a union to represent them 
“before the War Labor Board.” These were strong reasons 
to “vote union.” At the same time, employees could not 
have been unaware that closed shops and union shops would 
be among the first demands a union would make of employ- 
ers. They certainly acquiesced in and, by and large, ap- 
proved the idea of union security. 

But, they certainly did not “buy” any mere arbitrary 
transfer of power over their jobs from management to union 
officials. When such a transfer followed employee organi- 
zation, as it did in a minority of the cases, demands came 
from the union members themselves for legislative protec- 
tion against the very organization they had created. 

No form of “undemocratic” job control by union officials 
is reconcilable with “legitimate” labor-union objectives. 
This proposition is fully accepted by most labor leaders 
who readily admit the urgent need for eliminating every 
instance of it — ^but by the labor movement itself and with- 
out any outside direction or supervision. They insist that 
correction of the abuse by outlawing the closed shop, for 
example, is not a way out. From their point-of-view, that 
tears away the very foundation of the labor movement. 

Again and again, the critical problems in industrial rela- 
tions during the past ten years have centered about an un- 
remitting defense by the labor movement of the union’s 
right to control all jobs and the opposition of management, 
the public, and of some workers to this program. One of 
the difficulties in resolving these differences lies in a failure 
to appreciate how deep-seated is the issue. Dogged adher- 
ence by union leaders to long-established objectives can 
easily be naistaken for a grasping for power for its own sake. 

Collective bargaining is built upon the premise that the 
interests of labor and management can be reconciled by 
understanding, compromise, and voluntary agreement of 
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these parties. Proponents of collective bargaining reject 
the notion that the opposing interests and objectives of 
labor and management are irreconcilable. They also refuse 
to accept the proposition that class warfare is inevitable. 
Experience of the past decade under the Wagner Act re- 
veals a deep and a wide gap that has to be bridged before 
collective bargaining can be developed as a constructive 
institution. 

Organizing for collective bargaining will continue to be 
a subject of major discord wherever labor and management 
disagree about the kind of joint dealings for which employee 
organization is undertaken. Nor can the issue be finally 
resolyed by legislation promulgated to circumvent unions 
from seeking complete job control in each plant and in each 
bargaining area. Passing legislation on this vital matter 
only transfers the question from the economic to the politi- 
cal arena. 

Considerable attention has already been focused upon the 
fundamental conflicts between organized labor and manage- 
ment over the proper or legitimate objectives of the labor 
movement. Since an understanding and a resolution of 
these differences is without doubt among the most impor- 
tant tasks in the field of industrial relations, some of the 
underl3dng causes of the present differences should be dis- 
cussed. They have to be understood and taken into account 
if the biggest gap between labor and management is to be 
bridged. 

BASIC CONFLICTS OVER UNION OBJECTIVES 

More than anyihing else, our experiences under the Wagner 
Act show a need for straight thinking about the nature of 
the impasse which continues as a road block to progress. 
It is the fundamental objectives of the labor movement 
which are involved. What about these union demands for 
monopolistic control of jobs and for taking working condi- 
tions out of competition? Are they reasonable or unreason- 
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able ? Does acceptance of them actually weaken the private 
enterprise system? Can they be worked out through peace- 
ful negotiations? These underlying questions were precipi- 
tated when the Wagner Act made it possible for labor 
organizations to raise problems of greatest importance to 
employees. 

No one who understands why men form unions will doubt 
the “grass-roots” source of the objectives which have been 
set by labor unions. Programs have been formulated to 
meet the demands of a majority of employees for adequate 
protection. They have been developed more for the “bad 
times” than for the “good times.” “ That they often seem 
less urgent to some employees when jobs are plentiful, only 
accentuates the effort of union leaders to adhere to them at 
all times. 

The entire point of employee organization is missed by 
that employer who says; “It’s none of my business whether 
my workmen join or refuse to join a union. I have no more 
interest in the matter than about their decision to join or 
not to join the Elks, the Masons, or a particular church.” 
One important difference is that employees join a union 
primarily to enable them to assert an effective voice in the 
way that employer’s plant is operated. Costs of production 
and profits are involved in the decisions in which workers 
want to participate. The whole idea of employee organiza- 
tion is to “interfere” with the right of management ofl5.cials 
to run the business in any way they see fit. Unions are 
actually quite unlike the other organizations mentioned as 
far as the employer is concerned. 

Strenuous efforts by union-minded employees over the 
years to create strong, permanent organizations cannot be 
lightly explained away by an indirect reference either to the 

“Over the years, union membership has increased with an upswing of 
business and has fallen away with the downturn of the business cycle. In 
times of bad business, unions lacked economic power and employees could 
gain little protection from their unions. Union programs currently sought 
are primarily to provide economic power during a business downswing. 
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“joiner” instinct or to a suspect urge to seek power for pow- 
er’s sake. A desire to do something about the job insecuri- 
ties and the wage insecurities which are the lot of most 
employees most of the time, but especially during a busi- 
ness cycle downswing, is at the root of employee organiza- 
tion. 

During a war, or in some periods of inflation, unorganized 
employees have effective individual bargaining power thrust 
upon them. But at other times — during “normal” times — 
there are usually more workmen than jobs to go around. 
Most employees can’t get along for many days without a 
job. That may mean working at cut-rates and keeping 
quiet about working conditions. Competition between in- 
dividual employees for scarce jobs can quickly deprive them 
of any effective voice in day-to-day relationships. It can 
also drive the price of labor down so fast as to shatter work- 
ing standards to a breaking point as in the period from 
1929 - 33 . 

Competition between workers to sell their labor has been 
placed in an altogether different category from competition 
in the sale of goods. The differentiation was made when, in 
the course of human events, the idea prevailed that “labor 
is not a commodity.” In terms of this principle, the objec- 
tives of the labor movement can best be understood. Cri- 
teria in addition to competitive factors of supply and demand 
for labor have to be developed for determining fair and 
equitable conditions of employment. Unrestricted compe- 
tition between unorganized workmen in the sale of their 
labor is inappropriate even in a competitive economy and 
under a private enterprise system. These are the far- 
reaching principles which go along with the conclusion that 
labor is not a commodity. 

Putting these ideas into practice has meant the subordina- 
tion of certain rights of individual employees. With the 
acceptance of collective bargaining as an approved institu- 
tion, unions do not believe that individual employees should 



COLLECTIVE BARGAINING 


63 


be accorded a right or the liberty to stay out of the union 
and thus compete for jobs on their own terms. 

Employees organize primarily to restrict competition 
among themselves in the sale of their labor. This is no new 
idea. It has been strongly emphasized in most of the sys- 
tematic interpretations of labor unionism. As early as the 
1890’s Sidney and Beatrice Webb were impressed with 
the similarity of the objectives set up by the various trade 
tmions. By a variety of means, unions universally sought 
to restrain competition among employees so that working 
standards might be maintained and improved. 

The pioneering investigations of the Webbs first made 
clear the principal functions of unionism. Limitations upon 
the number of employees available to perform certain work, 
establishment of common minimum wage rates, and fixing 
standard conditions were the most important policies. 
Whether these policies were effectuated by collective bar- 
gaining or by legislation, they were followed for one main 
reason. It was to prevent the economic consequences of un- 
restrained competition among wage earners.^® 

Acceptance of collective bargaining by an employer means, 
in these terms, that management is willing to “go along” 
and cooperate with the union in developing union security 
and standardized conditions of employment within a plant 
and between competing plants. Collective bargaining 
grounded upon these principles has long been carried on in 
the United States between craft unions and employers 
usually on a local basis but still covering a complete area 
of competition. In a relatively few manufacturing indus- 

^See History of Trade Unionism (London: Longmans’, Green <fe Com- 
pany, 1894) and Industrial Democracy (London: Longmans, Green & Com- 
pany, 1897). These books were based on British experience but have been 
recognized as relevant in explanation of the basis of labor unionism in the 
Umted States. 

“ One may note, at this point, that monopolistic j ob control has not been 
a fundamental objective of the labor movement in England as it has been 
in the United States. But neither was there a disposition on the part of 
British employers to oppose, in pnnciple, the union objective of standard- 
ized working conditions within a shop and throughout an industry. 
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tries, the same kind of collective bargaining prevailed long 
before the passage of the Wagner Act. Results were not 
always satisfactory. Union restrictions sometimes resulted 
in an insufl&ciency of employees to meet demands of the 
consumer. Undue increases in production costs and prices 
occasionally priced goods out of the market. “Feather- 
bedding” practices developed in some instances. 

Against these real disadvantages, many distressing con- 
ditions were eliminated and some notable results were 
achieved. Stability of labor standards, especially in highly 
competitive industries like the needle trades, brought 
enormous benefits to employees and employers alike. Com- 
petition based upon paying substandard wages was elimi- 
nated. These industries were also able to service the con- 
sumer in a more orderly manner than when they did 
business under “feast or famine” conditions. By 1935, suffi- 
cient experience had accumulated in a large enough number 
of industries to show that union objectives in collective 
bargaining could be secured either without interfering with 
proper performance of the management function or without 
necessarily restricting competition in the sale of goods. 
Such results could not be guaranteed. Much depended 
upon the creation of what has come to be called “sound 
industrial self-government.” 

In the most highly competitive industries, particularly 
where labor costs run high, acceptance by employers of the 
“genuine” collective bargaining proposed by unions has 
‘ often been willing and sometimes enthusiastic. Manage- 
ment in these industries soon discovered that stabilization 
of labor cost lessened the disastrous effects of “cut-throat” 
competition not only for workers in looking for jobs but also 
for employers in the sale of goods. By having a complete 
job control, the union could “police” the agreed-upon work 
standards. The union would see to it that no company 
gained a preferred market position by paying “substandard 
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rates” to its employees. Competition in the sale of goods 
would then depend primarily upon relative managerial 
efficiency and would be intense but logical. Collective 
bargaining, as conceived by the labor movement, has been 
accepted by many segments of American industry. There 
is still, however, far from a unanimity of opinion. 

Transference of the stabilizing formula used by craft 
unions and industries such as the needle trades to the basic 
mass-production industries was the big step which had to 
be taken if the purposes of the Wagner Act were to be 
carried out. Employers in these industries continued strong 
in their earlier opposition. This was to be expected. But, 
the public gradually came to have strong doubts about the 
likelihood that this program could be carried out with a 
proper regard for the general welfare. Such doubts came 
not so much from a loss of faith in the principles of collective 
bargaining but out of the size and the bigness questions 
which were brought to the fore as employee organization 
grew. 

Widespread use of collective bargaining in the mass- 
production industries entailed the organization of unions 
with unparalleled economic power. Hundreds of thousands 
of employees had to be brought under a centralized union 
control. The individual employee commonly got lost in the 
vastness and the complexities of union politics and organi- 
zation. Industry-wide collective bargaining in the mass- 
production industries also brought the threat of strikes that 
would constitute national emergencies. 

Many employers said, in effect, “Collective bargaining, 
as the labor movement conceives it, might be workable on 
a local craft basis or even in ‘minor’ industries, but it can’t 
work out in the big basic industries. Unions with complete 
job control in such industries would be strong enough to 
dictate to industry and even to challenge the government.” 
In other words, it is argued that there are limits to the power. 
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even that coming from job control, which can he concen- 
trated in private hands if our production system and form of 
government are to survive. 

There can be no doubt either about the great power which 
derives from complete job control or about the insistence of 
the demands of the labor movement for a right to secure 
such power. No more vivid statements concerning the job- 
control objectives of the labor movement exist than those 
which have been made by Selig Perlman. He begins by 
analyzing union practices and finds a common attribute of 
job control based upon the limited employment opportuni- 
ties available to employees.^* The urge to secure a collec- 
tive control over relatively scarce jobs is appraised by him 
as the principal driving force behind employee organization. 

In 1943 Perhnan described the American Federation of 
Labor as “an empire of jobs” and stated that “wherever 
there are jobs, that is the territory of the legitimate labor 
movement . . . Whenever a national union is chartered by 
the American Federation of Labor it becomes ... a job 
kingdom.” In following through on this reasoning, Perl- 
man states : “I do not believe that deep-down the American 
labor movement really believes that a vote by the employees 
of a given plant can make a union legitimate. In other 
words, I don’t believe that at bottom the American Federa- 
tion of Labor believes in the plebiscitary method of estab- 
lishing a legitimate union ... it will tolerate it only when 
it thinks the results will coincide with another method, 
namely the method of the exclusive job-empire charter.” 

With the extension of unionism into the mass-production 
industries, the job-control objectives of the labor movement 
led to far greater concentrations of union power than had 
previously been associated with collective bargaining. To 

^^Selig Perlman, A Theory of the Labor Movement. (New York: The 
Macmillan Company, 1928.) 

^®Selig Perlman, Labor in the New Deal Decade. (Educational Depart- 
ment, International Ladies^ Garment Workers’ Union, 1945), p. Id, 

^^Ibid., p. 18. 
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the leaders of labor, this was no more than a natural develop- 
ment. Big business had to be matched by big unions if 
equality of bargaining power was to obtain. But big busi- 
ness was already subject to government regulation in the 
public interest. Big unions would inevitably be faced with 
the same demand from the public. 

The concentration of power in union hands became, in a 
way, a problem separate and distinct from usual industrial- 
relations considerations but it was also a factor to take into 
account when adding up the merits and the demerits of 
collective bargaining. Public concern about the threats of 
bigness in unions was aggravated by a growing realization 
of the purposes other than collective bargaining for which 
union power could be used. Collective bargaining need not 
be chosen as the means for attaining the goals of employees. 

It will be recalled that, in their theory of the labor move- 
ment, the Webbs noted a tendency for unions to restrain 
competition among employees not only through collective 
bargaining but also by legislation. Still other objectives 
and different methods can be chosen. Power has many uses. 
The diversity of available objectives and methods in the 
United States was most notably spelled out in 1917 by 
Robert F. Hoxie.^’’ Looking upon labor unions essentially 
as phenomena of social psychology, Hoxie observed four 
main types of employee organizations. They were desig- 
nated by him as trade-conscious business unionism, ideal- 
istic-uplift unionism, revolutionary unionism, and predatory 
unionism. The distinction in policies of union groups first 
emphasized by Hoxie is of value in appraising the national 
labor policy embodied in the Wagner Act. 

When the government intervenes in industrial relations 
in order to help workmen to organize, assistance is accorded 
not only to unions which propose solely to engage in bargain- 
ing. Those with supplementary or contrary purposes will 

Robert F. Hoxie, Trade Unionism in the United States. (New York: 
D. Appleton & Company, 1917.) 
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be helped as well. The Wagner Act guaranteed “freedom of 
association” for employees not simply to enable them to 
engage in collective bargaining but also for “other mutual aid 
or protection.” 

The “other” purposes can be numerous. On the record 
are attempts by unions to set up producers’ cooperatives and 
even more frequent efforts over the years to direct the power 
of organized workers into the political field. The leaders 
of some unions hold Communist convictions. Tactics and 
the “party line” at times bring them to the use of negotiated 
agreements. But fundamentally they believe that collec- 
tive bargaining is nothing more than a snare and a delusion 
which blinds workers to the irreconcilability of their inter- 
ests with industry’s interests. 

Demands for a control of the manner in which unions use 
their power are inevitable whenever the government aids 
the employees to organize. Among the most controversial 
questions of recent years has been the propriety of giving 
government support to the creation of unions which empha- 
size political objectives or which are Communist-led. Only 
slightly less controversial has been the question of whether 
the government should try to prevent rather than facilitate 
the concentration of tremendous power, monopolistic power, 
in national unions. 

It has been generally assumed in the United States that, 
when they express a desire to organize, the overwhelming 
majority of the workmen have a “limited objective” in mind. 
That is, they want principally collective-bargaining rights. 
Unions making up the bulk of the labor movement have 
operated on the assumption that this is the case. They are 
becoming increasingly aware, however, of formidable ob- 
stacles in the way of developing collective bargaining as the 
all-sufficient means of providing employees with the protec- 
tion they seek. 

A grievous error would be made by anyone who fails to see 


Section 1. 
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that a “limited objective” of the labor movement will con- 
tinue only as long as substantial economic protection and 
security accrues to employees through the practice of col- 
lective bargaining. Collective bargaining has been placed 
on trial by management and by the public. But it is also on 
trial before the employees. 

The chances of developing collective bargaining as an in- 
stitution adequate to deal with the demands of organized 
employees for fairness and equity need to be carefully 
evalued. Employee demands relate both to the day-to-day 
operations of the plants and to the determination of wage 
standards. Previous mention of several “theories” of labor 
unionism may seem to imply that the employee demands 
are primarily abstract or ideological in nature. This would 
be an erroneous assumption. In the factories and around 
the bargaining tables, organizing for collective bargaining 
means establishing a union strong enough to protect the 
jobs of particular employees and the working standards 
which go with them. Some further discussion of the way in 
which this gives rise to basic conflicts between labor and 
management is in order. 

Conditions of Job Tenure 

Individual workers expect their union, above all else, to 
secure their right to a job along with definitive opportunities 
for promotion to better jobs. Rules specifying the rights of 
individual employees to hold particular jobs, largely on a 
noncompetitive basis, comprise a large part of most labor 
agreements. A complete control of aU the jobs in a plant is 
sought by a union so that established rules will provide a 
maximum of job security and job opportunity to its members 
as a group. 

Modification of the employer’s absolute right of job as- 
signments is among the most fundamental matters with 
which a union has to deal. The demand for a closed or 
union shop is related to the provision of group opportunity. 
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largely on a noncompetitive basis, instead of provision for 
individual opportunities based upon competitive perform- 
ance. Title to a job is often conceived by unions as a sort of 
“property right” which carries “ownership,” as is the case 
with most property, irrespective of whether or not the asset 
is most effectively utilized. 

This idea comes into sharp conflict with management 
necessities. There is, of course, a limit to the extent to 
which the union objective can be recognized if a plant is to 
keep competitive and if it is to provide full employment. 
A reconciliation of the demands of labor and the necessities 
of management is necessary. It has to be effected through 
the give and take of collective bargaining. 

Group attitudes about job rights are often dramatically 
displayed. The discharge or the layoff of a single employee 
can become a fighting issue for hundreds or even thousands 
of employees. In the minds of each is the fear that “if 
management can make Joe’s discharge stick, I might be 
next.” Little regard is given, in many cases, to the merits 
of management’s disciplinary action. This is particularly 
the case if a steward or a shop-committeeman is given a 
“yellow-slip” after a union has just been certified. Fear 
of premeditated “undermining of the union” often looms 
much larger in the minds of employees than the need of 
management to maintain proper discipline. 

Until the union’s status is secure, management is fre- 
quently hard put to carry out sound disciplinary policies. 
Yet a proper discipline program is clearly essential for effi- 
cient plant operation. Where workers feel that manage- 
ment had previously abused its “prerogatives,” organization 
is likely to bring a demand for some form of outright control 
over disciplinary functions by the union. No union can 
serve all its members and still perform those management 
functions. The customary goal of the secure union is par- 
ticipation in the formulation of a discipline policy to be ad- 
ministered by management subject to a right of appeal 
through the grievance procedure. 
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Nearly as vital as questions of job security to the em- 
ployees is the handling of day-to-day problems which come 
under the head of "grievances.” Promotion questions fall 
in this category. Without an organization behind him, an 
employee frequently has no alternative but to accept man- 
agement’s disposition of any claim made for a change in 
working conditions. Unless "points of reference” are avail- 
able for deciding the merits of grievances, either in a labor 
agreement or in a carefully stated company policy, settle- 
ments will seem to be capricious even if they are not so in 
fact. 

There is even more to the grievance problem. On its own 
initiative, management in unorganized plants has frequently 
taken extraordinary steps to insure fair and equitable 
handling of employee complaints. Deep resentment may 
nevertheless result over the power of management to act, as 
one employee expressed it, in “the capacity of judge, jury 
and prosecuting attorney all at the same time.” A power- 
ful force behind the demand of employees for organization 
stems from a desire to "have a say” in those decisions which 
determine their job status and which dispose of their day-to- 
day grievances. 

A primary union objective, then, is to effectuate standard 
rules governing job assignments and working conditions. 
Under such rules, the competitive performance of individual 
employees is not a compelling determinant of the right to 
hold a job, to secure a better one, or to gain improved work- 
ing conditions. Unless union rules apply to every job in the 
plant and unless every employee can be held responsible by 
the union for abiding by them, a threat to working standards 
exists. Insistence upon this point comes not only from a 
desire of most employees for job certainty, but also from a 
long history, in some plants, of favoritism and even caprice 
in the making of job assignments and the handling of griev- 
ances under nonunion operations. 

In the so-called open-shop plant, every promotion of a 
nonunion employee, rightly or wrongly, will typically be 
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looked upon as a discrimination against union members even 
if the advancement was based upon merit. Work assign- 
ments are made, it is often claimed, to give nonunion mem- 
bers the easiest and the best-paying jobs. Another frequent 
contention is that management tolerantly overlooks the mis- 
steps and lapses of nonunion members but “bears down” on 
union members by applying rigid discipline. 

After such experiences, and others of a similar nature, 
many an employer has reluctantly concluded: “I prefer to 
have no union at all. If I have to deal with the union, and 
it looks as though I will, give me a union shop in the inter- 
ests of efficient plant operation.” Completion of a 100 per- 
cent union organization is appraised by many managements 
as a prerequisite to running the business properly under col- 
lective bargaining.^^ Under these circumstances, working 
out a union security clause which will meet the needs of a 
particular situation can best be done in collective bargain- 
ing and not by law. 

Management’s power to discipline and promote employees 
at its own discretion has already been widely modified as a 
result of the extensive organization of employees. Griev- 
ance settlement is now almost universally looked upon as a 
joint undertaking. These are positive results of the wide- 
spread organization which followed passage of the Wagner 
Act. Employers have accepted these new developments. 
As a matter of fact, they sometimes have to get busy if they 
would preserve their own voice in day-to-day operations. 
Management demands for its own collective-bargaining 
rights have become quite general. 

Unless sound collective bargaining is introduced when 
management’s “prerogative” goes out, the employee’s de- 

Union leaders often contend that union members also have a fundamen- 
tal right not to be compelled to work with employees who are anti-union. 
They point out that nonmembers are in a position to seek preferred treat- 
ment from management and to work at cut-rates in an effort to get ahead 
at the expense of all the employees. It is likely that this ^^nght” to refrain 
from working with nonunion employees will be extensively invoked under 
the Taft-Hartley Act which has banned the closed shop. 
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mand to hold his job or to get a better one, irrespective of 
performance or deportment, can raise problems as serious as 
when management had the power to make unchallengeable 
decisions. Some unions possess sufficient economic power to 
establish “prerogatives” of their own. They seek to enforce 
the disposition of grievances on their own terms. Perform- 
ance by management of its proper disciplinary functions, so 
essential to efficient plant operation, can then be completely 
forestalled. 

During World War II, and immediately following it, many 
a shop committee used the threat of plant shut-down, no- 
strike clauses of agreements notwithstanding, to dispose of 
grievances on its own terms. Such power could then be 
readily exercised because men and not jobs were scarce. 
These practices were characteristic, too, primarily of new 
and “undisciplined” unions. But, they constituted collec- 
tive-bargaining failures. 

The introduction of a union into a plant was too often 
accompanied by a serious breakdown of proper discipline and 
a consequent impairment of efficient operations. One of the 
basic conflicts over union organization developed. Ques- 
tions about union responsibility under existing contracts 
have been among the most important of the current in- 
dustrial-relations problems. They center about “wildcat” 
strikes and the breakdown of management's essential dis- 
cipline policies. 

Over the past several years, however, tremendous progress 
has been made in building up an effective day-by-day col- 
lective bargaining capable of handling grievances and job- 
assignment problems with a proper regard for both union 
and management necessities. A great deal has also been 
learned about the use of grievances procedures with so-called 
terminal points at which arbitration is brought into play. 

It can be confidently asserted that, in day-to-day opera- 
tions, the necessities of management can be effectively rec- 
onciled with the objectives of the labor movement when 
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standard collective-bargaining practices are followed. Or- 
ganized labor and management face the task of using those 
practices more extensively. On the basis of this conclusion, 
one might think that the development of collective bargain- 
ing since 1936 has been moving along rather well. That 
such is not the case is attributable mainly to much less salu- 
tary success in handling the other principal objective of 
unions. 

Maintenance and Improvement of Wage Standards 

Union security clauses have just been referred to as or- 
ganizational devices for securing complete job control within 
the plant. One of the reasons behind the union demand for 
these clauses, as just pointed out, is a desire to protect the 
right of employees to particular jobs. Another is the need 
for making agreed-upon standards uniformly applicable in 
the settlement of day-to-day grievances. These ends could 
be achieved by strong local and independent unions. Since 
employees also expect their union to restrict the employer’s 
latitude in cutting wages or in refusing wage increases, an- 
other organizational objective comes into being. Complete 
union organization of all the jobs in competing plants is in- 
troduced as a goal. 

Pressures to organize inter-company unions, particularly 
as a protection for wage standards, varies with the nature 
and intensity of competition between companies in the sale 
of goods. Employees in local public utilities, for example, 
have far less need for an inter-company wage stabilization 
program than do workers in the men’s clothing industry. 
Wage differentials between companies in these two indus- 
tries have little or great effect upon job security. 

In most communities the purchaser of power can’t shop 
around, for lower prices. The buyer of men’s clothing can 
and does. In the men’s clothing industry, all the manufac- 
turers compete nationally. Industry-wide organization and 
a- comprehensive wage stabilization program are sought by 
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the union, therefore, to protect the employees’ interests. 
Demands for inter-company organization of employees also 
tend to be strongest when labor costs constitute a high per- 
centage of total costs and hence have a great deal to do in 
determining the ability of a company to sell in competition 
and to provide steady jobs. As a general proposition, too, 
the elimination of wage competition is far more necessary for 
employees in periods of business depression than in times of 
business prosperity. 

The objectives of the labor movement may be “limited” 
to collective bargaining. The limited objective nevertheless 
includes a complete control of competing jobs. If industry- 
wide bargaining is defined as the effectuation of a stabilized 
wage policy for all companies which compete directly in sell- 
ing to the consumer then the limited objective also encom- 
passes industry-wide bargaining. One of the most prevalent 
misconceptions about industrial relations is that all employ- 
ers are opposed to the union control of jobs and to industry- 
wide bargaining as just defined. Most employers demand 
in coUective bargaining that the union either stabilize or 
equalize wage rates. What “the other company” pays or 
concedes is a matter of vital concern. 

The need for inter-company organization of employees 
and for stability of wages was most strongly highlighted 
during the 1929 depression. Local bargaining over wage 
rates between different unions and certain selected plants 
in an industry, or even between one union and a group of 
employers representing only a part of an industry, was found 
to be wholly ineffective in protecting work standards. 
High-rate union plants were idle while lower-rate nonunion 
plants continued to operate. Union plants with relatively 
low rates got the busmess while other union plants with 
higher standards did not. Employers reluctantly demanded 
wage reductiohs because their competitors had already put 
in a wage-cut. They said in negotiations: “We don’t want 
to reduce wages but will have to do so to operate unless you 
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organize our competitors and bring their rates up to ours. 
Take your choice.” 

Out of bitter experience, employees learned that wage 
reductions taken in union plants to keep in line with com- 
petition only fed a downward spiral. Rate disparities con- 
tinued as before but at a lower level. It cannot be inferred, 
of course, that ill effects of the 1929 depression were avoided 
wherever unions had previously organized all employees. 
Such unions were able, however, to maintain stabilized work 
standards despite a scarcity of jobs. Work-sharing at the 
stabilized conditions was the practice. 

Economists often contend, and logically so, that keeping 
standards at an unduly high level in well-organized indus- 
tries restricts the total opportunity for employment and con- 
stitutes, therefore, a hindrance to breaking the back of any 
depression. In such discussions, the level of wage stabiliza- 
tion should be sharply differentiated from the question of 
whether any stabilization is desirable. The two aspects of 
the problem call for separate treatment. Of the need for 
a stabilization program in many industries there can be little 
doubt. Nor can there be any question that the level of sta- 
bilization has to be set with an eye upon maximizing job 
opportunities. 

It is not possible to justify the unrestrained and disorderly 
deflation of labor standards which occurred so widely in the 
early 1930’s if one holds the view that “labor is not a com- 
modity.” Many a manufacturer freely admitted in those 
dark days that he actually had very little control over the 
wages he paid after all. He recognized that industry-wide 
factors, as well as the state of the-national economy, were 
of overwhelming importance in wage determination. Some 
of those manufacturers encouraged and even initiated multi- 
employer collective bargaining as the only way of bringing 
a measure of stability into the picture. 

Labor organizations which had been built up against tre- 
mendous odds were either eliminated or rendered powerless 
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during the 1929 depression. Now that they are back on 
their feet again, stronger than ever, they look to industry- 
wide control of jobs as a necessary precaution against what- 
ever turns may occur in the business cycle, i^ture com- 
petitive threats to wage standards must be dealt with by 
organization drives, they believe, in any industry where a 
large number of employees remain unorganized. Nor is fur- 
therance of the self-determination principle in every plant 
the goal of the unions. On the contrary, the unions contest 
the right of employees of a particular company to stay out 
of the union and thus constitute a threat to the wage-sta- 
bilization objectives which most employees in an industry 
appear to desire. 

One would be naive to think that differences about the 
place of wage stabilization in bargaining is essentially an 
issue between labor and industry. It is much more a differ- 
ence of opinion among employers in respect to the extent 
to which wage stabilization is necessary to support the pri- 
vate enterprise system. Many employers expect the union 
to organize their competitors in order to avoid “unfair com- 
petition” based upon wage differentials. Such a “line-up” 
of union and employers on one side of the argument is en- 
countered most frequently in the highly competitive, smaU- 
scale industries in which industry-wide bargaining has long 
been practiced. 

In the same industries, some of the most vigorous opposi- 
tion to unionization and wage stabilization has come from 
employees. This is particularly so when workers have pre- 
viously lost their jobs as a result of the introduction of the 
union’s standard scale and the consequent closing of high- 
cost plants. To some employees, unionization in the past 
has meant high rates at which not to work. Basic con- 
flicts over the introduction of industry-wide noncompetitive 
standards of employment fi.nd employees and employers on 
each side of the argument. 

Especially in some of the mass-production industries, like 
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steel, the demand of employees for a noncompetitive wage 
policy has resulted in the unilateral formulation of industry- 
wide wage policies by the national union. Even though 
they may be the certified bargaining agents, local unions are 
accorded little or no authority to deviate from the “industry 
pattern” in dealing with individual employers. Manage- 
ment then often protests that the national union has gained 
an undue monopolistic power and has denied individual 
employers their collective-bargaining rights. And it is true 
that, in many cases, collective bargaining in medium-sized 
or small companies is commonly limited to the presentation 
of union demands in the form of a standard contract. The 
employer’s choice is “take it or leave it.” Stoppage of pro- 
duction is the price of leaving it. 

The lack of employer organizations that deal with indus- 
try-wide unions provides the most important explanation 
for the growth of what has been called the “pattern method” 
of wage determination. An agreement between one com- 
pany and a national union can constitute a pattern for ad- 
justments throughout an entire industry or even for bargain- 
ing in other industries. For instance, negotiations for the 
“second-round” wage increases in 1947 were largely in a state 
of suspended animation until the General Motors Corpora- 
tion made its critical agreement with the United Electrical 
and Radio Workers Union (C.I.O.). It covered only five 
plants of the corporation but it expressed the views of a large 
corporation and a major national union upon what was an 
appropriate wage increase. The eagerly looked-for pattern 
thus became available.^*^ 

Determination in this one “power center” of an overall 
increase of $.15 per hour in labor costs was the magic which 
broke the log jam of time-marking negotiations. Bargain- 

^ The uniform increase is emphasized by unions on the upswing rather 
than standardized terms of employment for competing plants. Monopoly 
control IS then used for the offense rather than for defense. But the demand 
for a uniform increase is frequently accompanied by a program for ^Elimi- 
nating inter-plant wage differentials” in addition. 
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ing in many industries and plants was immediately renewed 
but, for all practical purposes, the issue was restricted to 
the way in which the established $.15 increase would be allo- 
cated between general “across-the-board” increases and so- 
called fringe items. So potent had the pattern-making type 
of wage determination become in recent years, that a new 
theory of collective bargaining had been conceived — ^the 
“power center” theory. Essentially, this theory explained 
what happens when unions have sufl&cient economic power 
to carry out their wage programs throughout an industry 
while the companies refuse to engage in industry-wide or 
joint-employer collective bargaining. 

For all of the insistence by management upon the need for 
collective bargaining adapted to the needs of particular 
plants, few companies in the mass-production industries 
were desirous of arriving at any final wage settlement with 
their union in 1947 until a pattern had first been set in some 
“pilot” negotiation. Once a pattern was set, wide devia- 
tions from it were rare and unusual. No management 
wanted to pay more than its competitors, and its employees 
would not take a smaller increase. 

As a matter of hard fact, the desire of competing com- 
panies for some sort of stabilizing pattern for use in deter- 
mining wages is every bit as strong in the ranks of man- 
agement as in the labor movement. Strong supporting 
evidence for this view can be found in the widespread ap- 
plication of the first-round wage increase of $.185 per hour 
in 1946 and of the second-round “package” of $.16 per hour 
in 1947. Other experiences lead to the same conclusion. 

Competing concerns, not dealing with any union at all, 
frequently arrange to clear wage information so that the 
policies adopted for each company will he “in line with what 
is being paid by the rest of the industry.” And it may he 
recalled that one of the features of the Fair Labor Standards 
Act of 1938 (known as the Federal Wage and Hour Law) 
most widely commended by employers is that which makes 
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minimum wages uniformly applicable to all units in an in- 
dustry. The dispute over wage standards is not so much 
about making certain labor standards uniformly applicable 
between competing concerns as over the level at which 
standards are fixed and over the right of the unions to be- 
come powerful enough to participate in their determination. 
Recognition of these facts would go a long way in the direc- 
tion of making collective bargaining work. 

Organizing for collective bargaining, then, involves the 
formation of unions strong enough through job control to 
stabilize working conditions within a plant and between 
competing employers. This characteristic of union organ- 
ization is not a consequence of the Wagner Act. It derives 
from the demand of most employees for organizations ca- 
pable of effectively limiting their economic insecurities. By 
assisting employees to organize, the Wagner Act aided the 
employees to attain an objective to which they have always 
striven. As long as there is a free labor movement, unions 
can be depended upon to follow policies designed to restrict 
competition between employees for jobs. 

BALANCING THE ACCOUNTS 

A resounding vote of “no confidence” in the labor policy 
of the Wagner Act was recorded on June 23, 1947 when Con- 
gress finally passed the Taft-Hartley Act over President 
Truman’s veto. That vote was an expression of a deep and 
a widespread public dissatisfaction about the state of indus- 
trial relations. The government policy of assisting in the 
formation of unions and then making labor and management 
responsible for working out aU their problems by collective 
bargaining was in disrepute. 

Relations between the union and its members were a mat- 
ter of deep concern especially since some members felt that 
their own organizations were too “undemocratic.” The pub- 
lic also concluded that it had a vital stake in collective bar- 
gaining. The government was called upon to supervise 
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negotiations at least to the extent of making sure that the 
parties followed procedures adapted to the consummation of 
agreements and avoidance of strikes. Laws to resolve cer- 
tain issues between labor and management might even be 
necessary whenever the record showed that the parties 
couldn’t satisfactorily settle them by agreements. Above 
all, work stoppages which led to public emergencies shouldn’t 
be called as a means of settling differences between unions 
and management. These were some of the principal reasons 
behind a rather widespread public call upon the government 
to “move in,” 

Management blamed the Wagner Act and organized labor 
claimed that industry had wilfully created a synthetic de- 
mand for new labor laws. Neither argument adequately 
explains what had happened. The overwhelming sentiment 
for a new labor policy was created by the failures of collec- 
tive bargaining on which blue-chips had been heavily placed 
by the Wagner Act. Organized labor and management were 
unable satisfactorily to reconcile their differences by use of 
their own devices. 

A sober evaluation of some basic principles of industrial 
relations is called for. Nearly everyone still agrees that col- 
lective bargaining is the best way — if it will work. Bal- 
ancing the accounts of the varied and often hectic history of 
industrial relations under the Wagner Act shows two signifi- 
cant failures in collective-bargaining practice and two major 
defects of collective-bargaining theory. 

Organized labor and management were unable adequately 
to reconcile their differences over union security and indus- 
try-wide bargaining. That is where collective-bargaining 
practice fell short. Problems arising out of an unprece- 
dented concentration of power in the hands of unions and 
out of strikes that caused national or local emergencies were 
doubtless even more fundamental. As respects these two 
problems, previous theories and concepts of collective bar- 
gaining proved to be lacking. 
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Union Security 

In most of the arguments between management and labor 
over union security, the right of employee self-determination 
is accorded a major attention. The fundamental issue, how- 
ever, is over the right of unions to control all the jobs in a 
plant and all the jobs in competitive plants. Is the labor 
movement a job sovereignty or a voluntary association of 
employees subject to regulation by the state? The issue is 
not commonly phrased in such blunt terms. They are nec- 
essary, nevertheless, to define the problem adequately. 

An answer seems to be in the making. There is a wide 
public recognition of the need for unions to have extensive 
job control to enable them properly to perform their func- 
tions. At the same time, one can have but little doubt 
about the general conviction that job control is not an in- 
herent or an inalienable right of a labor union. Unions are 
not entitled to job control irrespective of the use made of 
their power or without cheeks and balances to insure against 
abuses of that power. 

Legitimacy of the job-control objective is conceded. 
However, a majority of the employees affected must express 
a willingness to entrust such power to their union. The em- 
ployer must also agree to accept the obligations which he 
has to assume under a union security clause. The essential- 
ity of voluntary action is thus reafiirmed as respects union 
organization, and persuasion takes precedence over inherent 
right even in the labor movement’s pursuit of its objectives. 

A satisfactory solution of the union-security issue in col- 
lective bargaining requires acceptance by labor organizations 
of the principle that exclusive job control is not an inherent 
or an inalienable right but one which can only be gained 
from the confidence and good will of employees and employ- 
ers toward the union. A collective bargaining solution of 
this issue also depends upon management recognition of the 
essentiality of job control to the organization of strong. 
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permanent unions. In this connection, management might 
well review the employee responsibility aspects of the ques- 
tion that have already been discussed.^^ 

It is fully within the power of organized labor and man- 
agement to retain collective-bargaining jurisdiction over the 
union-security issue by handling it better than they did dur- 
ing the term of the Wagner Act. Even though union secu- 
rity has been “disposed of” for the time being by the Taft- 
Hartley Act, this issue need not always remain subject to the 
vagaries of legislative treatment. It could be brought back 
to the bargaining table, where it belongs, by an improved 
form of industrial self-government. 

Multi-Employer Collective Bargaining 

In appraising the difficulties of the past ten years in the 
field of industrial relations, one fundamental conclusion is 
inescapable. Acceptance of collective bargaining by man- 
agement is not complete until there is acquiescence in the 
idea that working standards, notably as respects wages, may 
have to be established among competing plants for stabiliza- 
tion purposes. Certain aspects of industrial relations are 
not strictly or even primarily intra-company matters. 

Attention to the establishment of work standards through- 
out a competitive area, sometimes on an area-wide or even 
on an industry-wide basis, is an indispensable part of collec- 
tive bargaining if the impact of competitive forces upon 
labor standards is to be restrained. Such restraint is of the 
very essence of collective bargaining. 

Prosecuting the stabilization objectives of coUeetive bar- 
gaining does not necessarily require a complete regulation 
of all working conditions, nor does it necessarily imply rigid, 
industry-wide wage formulae. A considerable degree of 
flexibility may be worked out. Stabilized differentials or 
uniform wage changes may be the kind of standards with 
proven usefulness in many cases. What is important is an 

^ See page 49. 
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acceptance of inter-company policy determination as a le- 
gitimate part of joint dealings. 

Stabilizing wages and other conditions of employment 
through collective bargaining) but with a due regard for the 
necessities of a competitive economy, is one of the very diffi- 
cult tasks with which negotiators must deal. Any effective 
program of wage stabilization is certain to assign relatively 
heavier burdens to high-cost concerns. To them, any inflex- 
ibility in labor costs represents a dangerous increase in the 
risks of business operation. One of the essential purposes 
of collective bargaining, however, is to prevent these very 
companies from paying substandard wages as a means of 
selling goods at a profit in competition with more efficient 
companies. Sometimes it is said: “Substandard wages are 
a subsidy paid by the workers to compensate for managerial 
inefficiencies.” 

All too frequently, the stakes involved in setting up stand- 
ards are obscured. Ability of the small concern to get 
started or to survive is sometimes emphasized to the exclu- 
sion of all other considerations. Actually, size of establish- 
ment does not invariably determine the degree of efficiency. 
Where it does, adequate provision could be made by flexible 
provisions in any stabilization program to prevent discrimi- 
nation against small companies. 

Competition based upon management efficiency can be in- 
tensified by the establishment of stabilized working condi- 
tions through collective bargaining. By the same token, 
standards applicable to competing concerns affect the total 
opportunities for employment and the total amount of goods 
which will be produced and sold. Under any effective wage- 
stabilization program the jobs of some employees will be 
placed in greater jeopardy and profitable operation of some 
plants will become a more difficult undertaking. 

Wages can be “taken out of competition” with proper re- 
gard for the maintenance of full employment and maximum 
production only by fixing a relatively low standard wage for 
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rigid application (so that too many plants and too many 
jobs will not be eliminated) or by adopting a higher standard 
along with provisions for upward and downward deviations 
to meet the peculiar necessities of particular plants. Either 
approach has practical disadvantages and so the problem of 
“industry-wide bargaining” remains largely unsolved. 

The failure of collective bargaining to settle the wage- 
stabilization problem has resulted in many calls upon Con- 
gress to outlaw industry-wide bargaining. Such a side- 
stepping of the issue is not possible. Demands for stabilized 
working conditions come from the great mass of wage-earn- 
ers and, in the most highly competitive industries, from 
many employers as well. Memories of what happens to 
wage-standards in a depression, or in a recession, are still too 
vivid to allow wage-stabilization objectives to be forgotten. 
The ’real question is whether this problem is to be handled 
by labor and management around the conference table or 
by legislators in the halls of Congress. 

Concentration of Union Power 

The broader problems which have emerged as a result of 
the concentration of unprecedented power in the hands of 
employee organizations must be placed in a different cate- 
gory from either union security or industry-wide bargaining 
questions. Does the vast concentration of power which 
unions require to attain their objectives make collective bar- 
gaining incompatible with the operation of our kind of so- 
ciety? Concern over the question has become so general 
that union leaders have to take cognizance of it. 

According to the theory of collective bargaining, the inter- 
ests of employees can be best protected by the creation of 
unions having a bargaining power equal to that possessed 
by management on the other side of the negotiating table. 
An employer has a lockout power to withdraw from all em- 
ployees their opportunity to work; a strongly organized 
union has a strike power to deprive the employer of the op- 
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portunity to operate any jobs. Such a matching of power 
gives the only practical meaning which can be attached to 
the term “equality of bargaining power.” Possession of 
these strike and lockout powers should induce an agreement 
that is reasonably fair and equitable to both sides under the 
economic conditions prevailing at the time of settlement. 
Collective bargaining is supposed to work out in that way. 

In passing the Wagner Act, Congress doubtless antici- 
pated that collective bargaining in the mass-production in- 
dustries would match powerful unions against powerful cor- 
porations. Perhaps there was not a full realization of the 
extent to which power would be concentrated in union hands 
once a complete control of all jobs in a basic industry was 
gained. Hundreds of thousands of jobs in the most vital 
industries of the country were to be brought under a unified 
direction of the union. As concentrated union power grew 
with the development of the labor movement in the basic 
industries, new and urgent arguments were advanced against 
the desirability of entirely free collective bargaining as the 
cornerstone of industrial relations. Concentration of power 
in big business enterprise has long appeared to be a threat 
to the competitive economy. That the same threat resides 
in big unions became vividly apparent as the labor move- 
ment grew under the Wagner Act. 

Three aspects of the concentration of union power caused 
the greatest public concern and they should be briefly noted : 
(1) When employees organized on an industry-wide basis, 
and when the employers did not, a preponderance of eco- 
nomic power accrued to the union. It had the power to 
close down all the jobs in the industry but no corresponding 
bargaining power resided on the employer side. When in- 
dividual employers said they could not “stand up to” great 
national labor bodies, it was because a shut-down of their 
plant meant more to them than to the national union. (2) 
In the big union, as well as in big industry, the individual 
worker can become so lost in the maze of bureaucracy that 
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any right to participate in affairs becomes quite indirect. 
The employee can become “an abstract mass in the grip of 
an abstract force.” He sometimes calls it union dictation. 
(3) Labor organizations need not confine their activities to 
collective bargaining. Because of the great power which 
goes with a complete control of the jobs in vital industries, 
the minority national interest represented by unions could 
conceivably become dominant in the determination of na- 
tional policy. A fear of this consequence, improbable as it 
might be, has evoked demands for the regulation of big 
unions along the same lines that big business is regulated. 
How to do so without scrapping collective bargaining and 
free unionism remains one of the fundamental problems of 
industrial relations yet to be solved. 

Strikes Affecting the Public Welfare 

A strong case can be made for preserving the rights to 
strike and to lockout on the ground that otherwise there can 
be no collective bargaining. The interdependence is readily 
understandable.^^ With the widespread extension of em- 
ployee organization, however, it has become increasingly 
apparent that, important though the right to strike may be 
as a support for collective bargaining, some work stoppages 
cannot be undertaken without creating critical public or 
national emergencies. Certain kinds of strikes cannot per- 
form their collective-bargaining function of bringing the 
parties to terms because if work stoppages ran their course 
the whole social structure would break down. It is one 
thing for labor and management to engage in a private war 
which affects primarily their own interests, but something 
quite different when their struggle also involves national 
well-being. 

The public has concluded that the right of employees to 
strike and the right of employers to lockout are not unquali- 
fied. A failure of the labor movement to accept this deci- 


See pages 18 to 23. 
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sion resulted in an overwhelming demand for Congress to 
restrict the right to strike so that its exercise would not cre- 
ate national emergencies. 

This course need not have become necessary. Organized 
labor and management might have agreed upon the restric- 
tions necessary to meet the problem by setting up their own 
machinery to provide peaceful settlements. These parties 
might have worked out self-imposed qualifications to strikes 
and lockouts. Meeting the problem by voluntary agree- 
ment would have preserved the principles of collective bar- 
gaining and would have retained in private hands the work- 
ing out of the details of peaceful settlement in a practical 
manner. Past experiences highlight the need for labor and 
management better to integrate voluntary arbitration as a 
part of collective bargaining so that emergency-creating 
strikes can be avoided. 

Balancing the accounts of the Wagner Act permits an un- 
derstanding of the complex industrial-relations problems 
which have to be dealt with in organizing for collective bar- 
gaining. A number of new basic concepts of industrial rela- 
tions, as just recounted, arose out of the failure of the 
Wagner Act. If they are voluntarily incorporated into the 
collective-bargaining system by organized labor and manage- 
ment, it is entirely possible that the national labor policy 
enunciated by the Wagner Act might ultimately be re-estab- 
lished. Government regulation of industrial relations could 
again be confined to the steps leading up to collective bar- 
gaining. AU other phases of industrial relations would then 
again become private matters within the jurisdiction of the 
joint dealings conducted by organized labor and manage- 
ment. 

But the labor policy enunciated in the Wagner Act is 
“out” and a new one specified by the Taft-Hartley Act is 
“in.” What the new pohcy encompasses and signifies are 
important parts of the story of government regulation of 
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industrial relations. Before embarking upon this analysis, 
the wartime labor program should be reviewed. 

The Wagner Act did not reign supreme from 1935 to 1947. 
From 1942 until 1945, government regulation was extended 
as a war necessity in many directions and in unusual ways. 
A labor policy was built up that is significant in its own 
right. And since the Taft-Hartley Act is the result of ex- 
periences under both the Wagner Act and the wartime pro- 
grams, it is logical next to review the policy of government 
intervention into industrial relations during World War II. 



Chapter III 


GOVERNMENT MEDIATION OF 
LABOR DISPUTES 


T he labor policy of the Wagner Act was far from ade- 
quate to meet the needs of a great national emergency. 
Months before the United States became an actual partici- 
pant in World War II, the urgency for a more extensive gov- 
ernment program was felt. Mobilization of all resources 
for national defense included government supervision over 
collective-bargaining procedures. 

Work stoppages had to be kept at a minimum. They 
couldn’t be used freely to resolve disputes. A novel form of 
mediation under government auspices was accordingly in- 
augurated in 1941 by making the National Defense Media- 
tion Board an integral part of the collective-bargaining sys- 
tem. In dealing with the work of that Board, this chapter 
focuses attention upon one of the important forms of govern- 
ment intervention. Supervision of collective bargaining is 
the theme. 

Dependence upon organized labor and management to 
resolve voluntarily all their differences at the bargaining 
table by their own devices, carried an undue risk to national 
safety when war was in the ofling. Something more than an 
automatic working of “equality of bargaining power” had to 
be evolved to bring about agreements and to protect against 
work stoppages. The public interest called for a perfect per- 
formance from labor and management as far as their agree- 
ment-making endeavors were concerned. In times of great 
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national emergency, strikes and lockouts cannot be permitted 
to fulfill their collective-bargaining functions even though 
extreme provocation exists for people to stop work or for 
management to close the plant. 

INDUSTRIAL RELATIONS UNDER THE 
DEFENSE PROGRAM OF 1941 

No significant changes were seriously suggested, and no 
modifications were made, in the government policy of aiding 
the organization of unions. Under the defense program, 
as well as throughout World War II, unfair labor practice 
charges were heard by the National Labor Relations Board 
and, where justified, cease and desist orders were issued 
against employers. Elections were conducted among em- 
ployees to facilitate the designation of bargaining represent- 
atives. Unions were certified and employers were required 
by law to deal with them. Organization continued by leaps 
and bounds under the impetus not only of government pro- 
tection but of an mtense industrial activity as well. 

It was fortunate indeed for the cause of maximum pro- 
duction that an orderly system to dispose of representation 
and union recognition issues had been previously estab- 
lished.^ Of aU labor disputes, these are among the most dif- 
ficult to settle. Arising as they do out of conflicts between 
labor and management over “basic principles,” unto, the 

^ If the Wagner Act had not already been on the books it would surely 
have been invented to meet the needs of war. This conclusion is based 
upon what happened during World War I. Then, there was no established 
government policy to cover employee representation disputes. The national 
conference of labor and management representatives, convened in 1917 by 
President Wilson, had to work out principles for the settlement of represen- 
tation and recognition issues. The principles finally agreed upon were 
quite similar to those which were later adopted by the Wagner Act. The 
War Labor Board of World War I administered this agreement as one of 
its most important functions. Its tasks were essentially different from those 
assigned to the War Labor Board of World War II principally because, at 
the outbreak of war in 1941, the Wagner Act was on the statute books. For 
a complete account of the National Labor Board in World War I (1917-19) 
see Bulletin No. 287 published by the U. S. Bureau of Labor Statistics in 
1920. 
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Wagner Act became law they were fought out on the picket 
line. As World War II drew nearer, the orderly means for 
settling these conflicts peacefully through the National La- 
bor Relations Board could be looked upon as a great na- 
tional asset. The emergency labor policy was built upon 
the Wagner Act foundation. 

Government jurisdiction over industrial relations had to 
be extended during the emergency simply because the nor- 
mal consequences of a collective-bargaining impasse had to 
be avoided. If labor and management could not consum- 
mate agreements in their own negotiation, the dispute be- 
tween them was not essentially a private affair. It con- 
cerned the national welfare. Further negotiations in which 
the public interest was represented became the logical next 
step. If two-party collective bargaining didn’t produce an 
agreement perhaps three-party bargaining would. Media- 
tion under government auspices was thus chosen as the first 
step in fashioning a national labor policy for the emergency. 

The National Defense Mediation Board came into being 
to conduct three-party collective bargaining in those cases 
where labor and management were unsuccessful in working 
out their problems unassisted. Addition of this one simple 
procedural step to normal collective bargaining might ap- 
pear as an insignificant modification of arrangements for 
joint dealing. Experience was to show that the kind of 
mediation introduced in the emergency defense period actu- 
ally changed the functioning of the entire collective-bargain- 
ing system. Government mediation is not a practice to be 
casually adopted. In the defense period, “compulsory” 
mediation resulted in a form of government-supervised col- 
lective bargaining. 

Analysis of the history of the National Defense Mediation 
Board permits a comprehensive understanding of the prob- 
lems that arise — of the advantages and disadvantages which 
obtain — ^when government regulation of industrial relations 
is extended one step beyond aid to organizational activities 
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of employees and into collective-bargaining procedures. 
The interests of both organized labor and management are 
affected. The main reason for introducing mediation is to 
restrict the use of economic power as the final arbitrament. 
The side that possesses an excess of power faces the possibil- 
ity that the gains achievable under free collective bargaining 
will be pared down. Government mediation also tends to 
make collective bargaining a process in which public repre- 
sentatives are accorded a right to join labor and industry 
representatives at the negotiating table. These and other 
aspects of “compulsory” mediation, to be discussed pres- 
ently, are not widely perceived. 

With the advent of government participation in the actual 
conduct of collective bargaining, workers organized not only 
to deal with their employers but also to have a representa- 
tive capable of meeting the government agency “on even 
terms.” This tendency, most pronounced when the War 
Labor Board was in operation, first became apparent in the 
early days of the Mediation Board. Labor and manage- 
ment were frequently drawn to the government agency as to 
a magnet. If the services of a board were readily available, 
why not use them? Private collective bargaining is an ex- 
acting process. If responsibilities can be shifted to the gov- 
ernment, why not make one’s job easier by making the shift? 
Such attitudes were not at aU uncommon despite unusual 
efforts by the government to confine its mediation to cases in 
which every reasonable effort had first been made by the 
parties to settle their own differences themselves. Attempts 
at collective bargaining tended increasingly to become a 
matter of “going through the motions” as a preliminary to 
getting a case before the government board. 

Other factors contributed to a substantial breakdown of 
collective bargaining during the war emergency. Removal 
of the threat of strikes and lockouts as the major inducement 
for arriving at a meeting of minds was the most potent one. 
The ultimate inducement to agree was no longer the threat 
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of a work stoppage. It was the threat that a government 
board would step into the picture. Risks were still involved 
in disagreements but they were minor ones as compared with 
a strike or lockout. Some advantages from continued dis- 
agreements might even accrue to the party with relatively 
weak bargaining power. Perhaps the government board 
would lend its assistance in getting terms that could not be 
wrung out through ordinary collective bargaining. 

There was a growing disposition on the parts of both labor 
and management to “let the board decide the case.” This 
was not solely because negotiators were anxious to avoid 
onerous collective-bargaining responsibilities. Nor was it 
only because the government board might be induced to sup- 
port terms which could not be gotten in private collective 
bargaining. Mere availability of a government mediation 
board made employers hesitant about “prematurely” dis- 
closing the terms upon which they were ready to settle. If 
such offers were actually made in the regular negotiations, 
they might be refused by the union solely as a “sound” tacti- 
cal maneuver. No less than the employer’s last offer would 
be apt to result from mediation and there was always a 
chance that a better deal might be secured. 

Some unions reasoned: “What is there to lose by building 
our case before the government on top of the employer’s 
last offer?” In order to keep this way open for more con- 
cessions, unions became wary about revealing, in private 
negotiations, the exact terms for which they would be willing 
to settle. A new principle of industrial relations was being 
tentatively evolved. It was: the mere establishment of a 
government board to mediate or finally to resolve issues not 
settled by agreement of the parties may substantially im- 
pede collective bargaining. 

At any event, government boards of the types mentioned 
had to be set up during the war emergency and collective 
bargaining was enervated for the reasons just stated. The 
entire story of the extension of government regulation into 
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the processes of collective bargaining during World War II 
emerges from the histories of the National Defense Media- 
tion Board, the National War Labor Board, and the Presi- 
dent’s National Labor-Management Conference of 1945. 
These histories are of interest in their own right. Here are 
the narratives of how a democracy went about the winning 
of a war. They have a further significance. They afford 
a preview of the problems which emerge whenever govern- 
ment regulates collective bargaining. 

Because tripartite boards were used during the emergency, 
one can assess the advantages and the disadvantages of un- 
dertaking any necessary regulation as a cooperative venture 
between labor, management, and the government. A great 
experience with government r^ulation of industrial rela- 
tions is packed into the history of World War II. Emphasis 
then placed upon voluntary cooperation between labor, man- 
agement, and the government stands out in sharp contrast 
to the course taken under the Taft-Hartley Act. A com- 
parison of the two policies should be helpful in arriving at an 
informed judgment about the kind of national labor policy 
which is best for the country over the long pull. In this 
chapter and the two that follow, the wartime policy is dis- 
cussed.® 


CREATION OF A NATIONAL 
MEDIATION BOARD 

The National Defense Mediation Board was a product of 
trying times. In looking back upon the events of the past 
decade, one has difficulty in understanding how, in 1940, 
American attitudes toward world affairs could possibly have 
been so unsure and so uncertain. Mingled with a hope that 
the war would soon end was the belief that our embroilment 
must somehow be avoided. Many persons were convinced 


®The work of the National War Labor Board is the subject of Chapter IV 
while the President's National Labor-Management Conference of 1945 is 
discussed in Chapter V. 
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that fighting a total war would entail the loss of all those in- 
dividual and personal liberties, including collective bargain- 
ing, which are the essence of our kind of democratic state. 
Giving them up during war carried the danger that they 
might not be reassumed. The notion was widely prevalent 
that the battle against state totalitarianism could only be 
fought by preserving an “island of democracy” in a war-torn 
world. 

Dunkirk and the fall of France brought a realization of 
the futility of any policy designed to preserve what we call 
democracy by policies of isolation and insulation. An Axis 
victory would result in the United States becoming a heavily 
armed nation living in the midst of enemies and subject to 
the strictest kind of government controls. Only at the 
frightful cost with which we are all familiar was the threat of 
such an insecure existence turned back. Despite earlier 
fears, the cost fortunately did not include an introduction of 
state totalitarianism even while the war was being fought. 
Many groups, including labor and management, were alert 
to see that such a price would not have to be paid. 

One of the great achievements of America at war was the 
integration of civilian strength into the war program pri- 
marily upon a voluntary basis. In no area did so-called vol- 
untarism more poignantly display its strength, than in the 
wartime program for industrial relations. Even though col- 
lective bargaining lost much of its vitality, unchallengeable 
government direction and compulsion did not become the 
rule. By common consent of labor and industry, and as a 
result of their cooperative efforts, the peacetime system of 
industrial relations was substantially modified. A new sys- 
tem was worked out under government auspices for the du- 
ration of the war. 

The international situation was so threatening in the win- 
ter of 1940-41 that organized labor and management readily 
accepted the need for a change in the existing national labor 
policy as an emergency measure. Labor disputes in “de- 
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fense plants” had culminated in several stoppages of pro- 
duction which disrupted plans under way to insure the na- 
tional safety. A steadily mounting strike curve showed that 
collective bargaining alone could not be depended upon to 
avoid strikes or plant shut-downs. Only because of the 
tense international situation was organized labor ready to 
cooperate in restricting those collective-bargaining rights 
which had been so recently won after more than a century of 
effort and sacrifice. Guarding against any permanent loss 
of those rights was the primary task which labor leaders 
mapped out for themselves. In this setting, action had to 
be taken by the government. 

Moving decisively to deal with the emergency, President 
Roosevelt created the National Defense Mediation Board 
on March 19, 1941.® This new agency was given jurisdic- 
tion over labor disputes certified by the Secretary of Labor 
as threatening “to burden or obstruct the production or 
transportation of equipment or materials essential to na- 
tional defense.” A further effort to settle these disputes 
was to be made by the Mediation Board. Mediation assist- 
ance was to be made available to the parties in their contract 
negotiations and facilities for voluntary arbitration were to 
be offered. The Board was also authorized to institute fact- 
finding procedures to investigate the causes of differences 
between employers and employees. On the basis of such 
findings, public recommendations for the equitable settle- 
ment of any dispute could be made. The emergency nature 
of the task at hand was exemplified by the independent 
status given to the Mediation Board under the Office of 
Emergency Management. 

The work of the National Defense Mediation Board con- 
stitutes a unique experiment in the use of mediation tech- 
niques as expressly differentiated from conciliation. Only 

®By issuing Executive Order No. 8716 pursuant to the emergency powers 
vested in the President “by the Constitution and the statutes" and “with 
respect to the national emergency declared by the President to exist on 
September 8, 1939 . . 
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after the XT. S. Conciliation Service failed to settle a case 
could the Mediation Board assume jurisdiction. Criticisms 
of the emergency program, and they were numerous, made 
on the ground that only “some more conciliation” had been 
added were not very penetrating. A distinctly new element 
was introduced into industrial relations. Provision was 
made for the “third party,” representing the public interest, 
to interject his own ideas, and with considerable force, about 
the terms upon which a labor dispute should be settled. A 
recommendation by the mediating agency would be an im- 
portant factor in collective bargaining, irrespective of the 
wishes of the parties. Conciliation is quite a different prop- 
osition. 

Because “outside interference” with collective bargaining 
was in the making, the emergency mediation board was 
given an unusual composition. Board membership con- 
sisted of public, employer, and employee representatives.^ 
General policies were evolved by action of the entire tripar- 
tite Board. Mediation panels, selected from among the 
Board membership to dispose of individual cases, were al- 
ways of a tripartite composition. The full significance of 
the direct representation of labor and management on the 
Mediation Board will be noted presently.® 

One of the most notable features of the Executive Order, 
which gave life to the Mediation Board, was that the rights 
to strike and to lockout were not specifically revoked. 
There never was much doubt in the minds of “realists,” how- 
ever, that these rights could not be exercised without creat- 
ing a national emergency and without leading to further 
governmental restrictions. The task before the Mediation 

'‘At the outset the Board was composed of 11 members — 4 management, 
4 labor, and 3 public. The labor representation was divided equally be- 
tween the American Federation of Labor and the Congress of Industrial 
Organizations, As the case load increased, alternates were named for all 
the original representatives until finally there were 41 Board members. 
Clarence A. Dykstra acted as chairman until he was succeeded by William 
H. Davis in July 1941. 

® See page 104. 
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Board might be described as a preservation of those basic 
rights by making it unnecessary for labor and management 
ever to use them. 

The tools were good but scarcely equal to the performance 
of a task which required nothing less than perfection. It 
has been said of the Mediation Board that: “The combina- 
tion of mediatory and recommendatory power of a vaguely 
compulsory nature in a body without statutory authority 
raised practical problems of great moment to the public.” ® 
A complete and voluntary acceptance by labor and manage- 
ment of the proposed government supervision of collective 
bargaining was a prerequisite to adequate handling of those 
practical problems. Charging the representatives of labor 
and management with direct responsibility for formulating 
and administering the program was both a natural and a 
unique step. Experimentation with a tripartite mediation 
board was undertaken to meet an unprecedented situation. 

THE NATURE OF MEDIATION 

The main idea behind the National Defense Mediation 
Board was to provide governmental assistance of a proce- 
dural nature to labor and management in their efforts to 
resolve issues between them through collective bargaining. 
At first glance, assumption of this role by the government 
might seem to interfere but slightly with the principle that 
labor and management should have full latitude in coming 
to any agreement regarding the terms of their relationship. 
Procedural assistance can be differentiated from what will 
be agreed to. It might even be argued that these parties 
should welcome governmental assistance in working out 
problems which had “floored” them. 

Upon reflection a number of grave doubts arise about 
whether the government can give mediation assistance with- 

® William H. Davis, Chairman of the National Defense Mediation Board, 
in the Preface to Bnlletin No. 714 of the U. S. Bureau of Labor Statistics 
entitled “Beport on the Work of the National Defense Mediation Board,” 
1942. 
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out throwing its weight in favor of one side or the other. 
Assistance might actually turn out to be direction or dicta- 
tion. The mediation board was a “mild” form of govern- 
ment intervention. Its establishment, nevertheless, in- 
volved a real risk that collective-bargaining rights would be 
materially modified. Both labor and management were on 
the alert to prevent the parable of the camel’s nose in the 
tent from having a new and a modern companion-piece. 

One cause of concern to labor and management was the 
seating of public representatives at the bargaining table. 
This is the essence of almost any government mediation 
program. Objection to the innovation could not be effec- 
tively voiced at a time when persistent labor disputes ad- 
versely affected the public interest as much as, or more than, 
the interests of the parties directly involved. Organized 
labor and management were called upon to accept a new 
kind of collective bargaining for the duration of the emer- 
gency. If mediation failed to produce an agreement, and 
failure had to be anticipated as likely in some cases, volun- 
tary arbitration was suggested by Executive Order No. 8716 
as the appropriate next step. _ No strikes or lockouts would 
occur as long as labor and management voluntarily went 
along with the emergency procedures designed to bring 
about a peaceful settlement of all disputes between them. 

There was no disposition deliberately to force negotiators 
into the orbit of government-supervised bargaining. On 
the contrary, a particular point was made in Executive Order 
No. 8716 of the desirability of preserving and using, to the 
fuUest possible extent, all the regular peacetime mechanisms 
of industrial relations. Employers and employees were 
called upon to exert every effort to settle all disputes in their 
own way. If an agreement resulted — ^any kind of agreement 
— the government had no license to intervene. If disputes 
persisted, labor and management were expected to give the 
U. S. Conciliation Service, as well as the Office of Production 
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Management, advance notice of any threatened interruption 
to continuous production. Only then would the govern- 
ment explore “all avenues of possible settlement.” One of 
those avenues was certification of the case to the National 
Defense Mediation Board. 

Functioning primarily as an advisor to the parties, the 
Mediation Board could suggest the terms upon which any 
issue should be settled. The Board could also recommend 
procedures, such as voluntary arbitration, to bring about a 
peaceful solution. “Advice” given by the Board carried 
great weight. There was a “reserve power” behind every 
suggestion. That power was an inducement for parties to 
accept privately offered advice. If they didn’t, fact-finding 
procedures could be inaugurated. 

Formal recommendations could then be made as respects 
terms which both parties should accept in order to get a 
“fair and equitable” settlement. Widespread public sup- 
port for any recommendation of this sort was a virtual cer- 
tainty under the emergency conditions which existed. This 
gave the Mediation Board a potent reserve power. A right 
to make public recommendations gave an unusual status to 
the Board in the performance of routiue advisory and media- 
tion activities. No final and binding determination of a 
dispute could be made by the Mediation Board but a certain 
peril had to be weighed by a disputant who contemplated a 
refusal to go along with any recommendation. The power 
of public opinion might go against him. 

Although government supervision of collective bargaining 
during the “defense period” was restricted to mediation, rec- 
ommended settlements, and fact-finding procedures, an ex- 
tensive control derived from these devices. Complete com- 
prehension of why this was so depends on understanding of 
the step that is taken when mediation supplements concilia- 
tion. The two terms are often used interchangeably. The 
adroit conciliator frequently adopts some mediation tech- 
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niques, with the consent of the parties, in performing his 
duties. Conciliation and mediation are, nevertheless, in- 
herently different processes. 

A coneihator’s principal job is to keep negotiations going. 
As long as disputants meet around the conference table there 
is always a chance that they will come to a meeting of minds. 
To keep the ball rolling, the conciliator transmits informa- 
tion between the parties as requested and otherwise tries to 
keep negotiators at their appointed tasks. He is not sup- 
posed to evaluate or to express a judgment on the merits of 
opposing contentions. That could tip the bargaining scales. 
A conciliator is not usually expected to “favor” the position 
of either party. 

Interjection of ideas by an “outsider” about what should 
constitute a fair and acceptable solution is a mediation func- 
tion. A mediator may offer judgments on the issues and on 
the merits of offering contentions. Mediation can thus 
affect the bargaining positions of the parties. It follows 
that the use of any mediation service should be a matter of 
voluntary choice of the parties if the principles of collective 
bargaining are to be preserved. Mediation should be looked 
upon as a means of developing outside value judgments as to 
the merits of the controversy and a mediator should have an 
ability to initiate suggestions for possible compromises. 

Distinguishing between conciliation and mediation is far 
from an academic exercise. It has a highly practical ap- 
plication. Labor and management have long accepted the 
desirability of a government conciliation service. They 
have both usually opposed any formal government media- 
tion service such as provided in the Taft-Hartley Act. 
These parties know that if the government takes on a bona 
fide mediation function, its agencies will assume a duty to 
propose solutions which may be of an entirely different char- 
acter from any being worked upon in private negotiations. 
Or support may be given by the mediating agency to either 
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the labor or the management contentions. In either case, 
the mediator has passed a judgment upon the merits of the 
dispute in controversy. 

Despite every safeguard to assure that a mediation board 
will exercise only advisory functions, its actions wdll tend 
to redress the relative bargaining positions of the parties. 
Relative econonaic power is not looked upon as the sole and 
ultimate determinant of a labor dispute when a strong gov- 
ernment mediation agency comes upon the scene. What- 
ever weight that agency possesses is thrown upon the bar- 
gaining scales when it advises a certain settlement. A new 
evaluation of their positions has to be made by labor and 
management in the light of such advice. In particular, the 
consequences of rejecting a recommendation have to be bal- 
anced against any insufSeiencies of the terms proposed. 

A mediation board may have great influence in industrial 
relations when it is an established agency of the government 
and when it also possesses a power to issue recoimnendations 
based upon formal fact-finding. Experience with fact-find- 
ing boards, especially during early reconversion days, leaves 
little room for doubtmg that an impartial recommendation 
supported by the executive branches of government is “first 
cousin” to compulsory arbitration. Since management usu- 
ally won’t give more and the union generally won’t take less 
than the recommended solution, the latitude for bargaining 
is narrowed and may entirely disappear. 

The National Defense Mediation Board was just about 
the strongest kind of a mediation agency which could be 
devised. A long stride toward government regulation of 
collective bargaining was taken when this Board was created. 
Labor and management could, nevertheless, accept the 
Board with confidence for just one reason. Its composition 
was the saving grace. The tripartite set-up of the Board 
meant that the new policy was subject to a veto by either 
labor or management at any time. Only as long as labor 
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and industry representatives continued their membership on 
the Board could the mediation policy be carried out. 
Checks and balances were thus created to protect against 
government dictation and against an arbitrary use of the 
great power which resided in the board. 

Considerable comment was made in 1941 about the “in- 
congruity” of giving direct representation on an “impartial” 
government board to outright advocates of management and 
of labor points of view. This was, in reality, no greater de- 
parture from normal practice than giving seats at the bar- 
gaining table to representatives of the public. The tripar- 
tite mediation board was truly an unusual experiment. It 
■was based upon the idea that, during the emergency, col- 
lective bargaining could not be carried on as a process that 
would enable organized labor and management to work out 
their affairs as a strictly private business matter. Under the 
stress of the emergency, the final collective-bargaining nego- 
tiation in “tough” situations would become a three-way con- 
ference with public representatives sitting in. 

During the, so-called defense period, public participation 
in negotiations between labor and management was confined 
strictly to cases in which an interruption of production was 
threatened. Moreover, the mediation board was concerned 
primarily with reaching a solution acceptable to labor and 
management and without too much regard to the terms of 
settlement. An agreement, irrespective of terms of settle- 
ment, was the goal. 

Later on, when war was actually upon us, the public inter- 
est in collective bargaining was extended to cover wage de- 
termination as a part of the over-all effort to control the 
consequences of inflation. This extension of the public in- 
terest will be taken up in due course.’^ For the present, it is 
sufficient to reiterate that, through the National Defense 
Mediation Board, public representatives were accorded a 
right to participate in collective bargaining over the condi- 


See page 171. 
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tions of employment. This was something new in indus- 
trial relations. 


THE NO-STRIKE POLICY 

As initially promulgated, the labor policy for the defense pe- 
riod did not outline what steps would be taken by the gov- 
ernment if crippling strikes took place despite every effort of 
the Mediation Board to avoid them. Rights to strike and 
to lockout were not given up. These rights could, at least 
theoretically, still be exercised. No penalties could be im- 
posed against any employees who struck to enforce their de- 
mands. Interruptions of production would have to be dealt 
with as, and if, they occurred. A crisis would be faced if 
either party to a dispute refused to utilize the procedures 
of the National Defense Mediation Board or to accept its 
recommendations. The sufficiency of the program, as pro- 
mulgated, depended in the last analysis upon voluntary ac- 
ceptance by labor and industry. 

Any work stoppage in a vital armament plant could actu- 
ally not be permitted to run on very long without disastrous 
consequences to the country. These were “too little and too 
late” days. When the first serious stoppage occurred, the 
final detail of the national labor policy would have to be 
filled in. A crucial question was always in the immediate 
background. What should be done if the exercise of private 
rights, still retained by labor and management, seriously 
interfered with the mobilization of national resources for 
defense and for war. That such interferences could not long 
continue was a foregone conclusion. But devising a plan 
for eliminating them without recourse to totalitarian state 
methods was the big problem. 

For a number of months it appeared that the critical ques- 
tion might not arise. Surprising as it may seem, a unani- 
mous and a voluntary acceptance by labor and management 
of the procedures instituted by the Mediation Board seemed 
possible. Strikes were in progress in more than half the 
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cases certified to the Mediation Board.® They were all 
called off when, prior to taking any action in such cases, the 
Board requested a resumption of production. In cases 
where no strike was in progress, the Mediation Board asked 
that production continue while the dispute was being set- 
tled.® Great stress was laid upon the duty of labor and 
management to use the government’s mediation machinery 
but no advance commitment to accept a Board recommenda- 
tion was sought. The Board might later urge that a volun- 
tary arbitration agreement be consummated but only after 
mediation had first been tried. This no-strike policy proved 
to be eminently effective. 

The notion that work should continue while a dispute was 
being mediated, even though a contract had expired, was a 
marked departure from previous practices followed in most 
industries. It was entirely contrary, for example, to the 
concept of “no contract — ^no work” which had long been a 
guiding principle for coal miners and for many other em- 
ployees as weU. Effectuation of the no-strike policy re- 
quired the use of Mediation Board procedures as a substitute 
for direct economic action. After all, strikes occur when 
workmen choose not to labor either under existing conditions 
of employment or at terms offered by their employers. In 
asking employees to continue to work under terms consid- 


the 118 cases over which the Mediation Board assumed jurisdiction, 
strikes were in progress in 64 cases, or in 54% of the total, at the time of 
certification by the Secretary of Labor. Source: Bulletin No. 714, U. S. 
Bureau of Labor Statistics. '^Report on the Work of the National Defense 
Mediation Board, 1942, p. 8. 

® The plan of the Mediation Board for ending or forestalling a stoppage 
of production commonly included provision for the retroactive application 
of any wage adjustments subsequently agreed to. No sound reason then 
existed for engaging in strike action since fundamental rights were fully 
protected. People would not have to work under conditions about which 
they were protesting if their contentions were later found to be meritorious. 
Any losses which occurred from staying on the job could be remedied. The 
retroactive wage adjustment feature was a major support for the no-stnke 
policy developed by the Mediation Board. It also later became an integral 
part of the administration of the no-strike no-lockout agreement by the 
National War Labor Board. 
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ered by them to be unsatisfactory, the Mediation Board had 
to have the confidence of employees that they would be 
given equitable treatment. The confidence of employers 
was similarly essential. Management was being asked to 
continue operation of their plants without any certainty 
about what their costs would be and with the knowledge 
that retroactive adjustment of wages would invariably be 
recommended.^® 

In appraising the various facets of the no-strike policy 
during the defense period, one aspect stands out much more 
vividly now than it did in 1941. It concerns the question: 
If mediation is to be used as a substitute for economic force, 
how far does a recommended settlement have to take rela- 
tive economic power into account? The question is a re- 
current one in the conduct of mediation and arbitration pro- 
ceedings. 

A recent tendency to say “realistically” that the “lion’s 
share must go to the lion” turns out to constitute a highly 
theoretical and unsatisfactory formula even upon cursory 
analysis. No one can anticipate even in approximate terms 
what conditions of emplo 3 Tnent would finally obtain if a 
work stoppage actually took place. Sometimes it is even 
impossible to estimate which side would be the more power- 
ful lion if prowess is measurable by deeds and not by words. 
Trying to anticipate what the terms of settlement might be 
if a strike actually occurred is an entirely unrewarding men- 
tal exercise. Economic warfare turns on unforeseeable hap- 
penings and surprising personal reactions. What both par- 
ties “down deep” are wiUing to settle for, instead of taking 
their chances on a strike or lockout, is the real key that a 
mediation board seeks to discover. Mediation cannot be 
effectively carried on as a process for “discounting” the ex- 

Full credit is due to William H. Davis, Vice Chairman and later Chair- 
man of the National Defense Mediation Board, for effectuating the volun- 
tary no-strike policy which was the back-bone of the labor policy during the 
war emergency. Mr. Davis was also Chairman of the National War Labor 
Board from 1942 to 1945 and Director of Economic Stabilization in 1945. 
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ercise of economic power. It does have to work within the 
limits of terms that are appraised by the parties as more un- 
acceptable than the risks and the losses of a strike. In such 
terms, agreement-making can be furthered. 

During the war emergency, the economic power of em- 
ployees was higher than at any previous time in history. 
So was the power of many employers. The country could 
not do without the services of either at any price. Unions 
sometimes requested “concessions” on the ground that fore- 
going the right to strike meant the loss of an opportunity 
to get far more through direct action than the Board would 
ever recommend. And management often protested that 
the unions gained much more from the government than 
they could possibly have gotten through their own efforts. 

A greatly increased economic power deriving solely from 
the emergency had to be appraised as a sort of “unearned in- 
crement” not exploitable under the “rules of the game” pre- 
vailing when one’s country is at war. Only a few on both 
sides believed they were under no compulsion to accept 
those rules. They created the crises. Acceptability of 
recommendations made by the National Defense Mediation 
Board depended, then, upon the willingness of labor and 
management to suspend the use of relative economic power 
as a criterion of fairness and equity and instead to accept the 
judgment of a tripartite board. 

Development of the no-strike policy, in the terms just 
described, was an ambitious undertaking. Its effectuation 
was the only sound way of supporting the ambitious produc- 
tion program which had been mapped out while providing, 
at the same time, an assurance that private collective-bar- 
gaining rights would not be overturned. A principle danger 
of the mediation program was in the potentiality it had for 
creating labor disputes as well as for settling them. AU the 
risks and losses of work stoppages could be avoided by going 
to a government board and asking for a recommended set- 
tlement of disputes over every conceivable kind of issue. 
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When a mediation board was set up to make recommenda- 
tion hearing upon all labor disputes, past boundaries limiting 
the scope of collective bargaining became uncertain. 

There were neither limits nor restraints upon the nature 
or the size of the demands which could be thrown first into 
collective bargaining and then to the Mediation Board. So- 
called fringe items, which were normally traded off early in 
the negotiations, could readily be passed along to the gov- 
ernment as unsettled issues. From the union standpoint, 
everything was to be gained and nothing to be lost by getting 
unusual issues before the Board. A recommendation might 
be secured to help the cause of a more embracive collective 
bargaining. Bigger and better labor controversies than ever 
could thus be easily created. Many cases referred to the 
Mediation Board actually included dozens and even scores of 
unresolved issues. Sometimes the Board had to recommend 
all the detailed clauses that make up a complete contract. 
Under such circumstances, mediation becomes a substitute 
for collective bargaining rather than a facilitating device to 
help the parties agree. These were some of the risks which 
had to be assumed as a price for the introduction of govern- 
ment mediation. 

The no-strike policy of the Mediation Board was out- 
standingly successful during the early stages of the defense 
period. If they were on strike, employees went back to 
work when jurisdiction of their case was assumed by the 
Board. Employees refrained from striking pending the dis- 
position of their case under the new policy. Most of the 
disputes which came before the Mediation Board were set- 
tled by agreements satisfactory to both parties. These suc- 
cesses were possible only as long as organized labor and man- 
agement were willing to acquiesce in general policies adopted 
by the Board and in its recommendations made in particu- 
lar cases. Dependence of the entire arrangement upon vol- 
untarism was shown beyond all doubt when the C.I.O. mem- 
bers finally withdrew from the Mediation Board and ended 
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its effectiveness. The circumstances surrounding this with- 
drawal will be discussed presently 

During its relatively short life, the Mediation Board 
ploughed much new ground and charted a course for its suc- 
cessor — ^the National War Labor Board. A deep faith in 
voluntarism and “a passion for agreement” characterized 
the policies and the procedures of both these agencies. In 
pointing out the essentiality of these basic principles, the 
members of the National Defense Mediation Board made 
an outstanding contribution to the development of national 
labor policy and to the prosecution of World War II. 

WHEN MEDIATION FAILED! 

A government program grounded upon voluntary under- 
standings between organized labor and management pro- 
vides the most solid policy that can be devised. Of this, 
there never has been much doubt. As an emergency meas- 
ure, it was even considered proper for the government to 
exert considerable pressure upon the parties, in mediation 
proceedings, in order to bring about a meeting of minds. 
All would be well if complete cooperation existed. The me- 
diation policy would be adequate for the needs of the coun- 
try during the emergency, however, only if no serious strikes 
broke out. 

One might argue, and with strong reasons, that the labor 
policy as initially announced for the defense period should 
have met the main problem “head on.” Ways for dealing 
with the inevitable strike crisis could have been spelled out 
before hand. Such a course had its own peculiar disadvan- 
tages. The nature and the tone of the entire emergency 
policy would then have been dictated by what was necessary 
to handle a few non-conformists. Using voluntarism as the 
key-note would have been impossible. In consequence, the 
chances of serious labor strife would have been greatly in- 
creased. 


See page 119. 
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The Mediation Board exemplified a policy adequate for 
dealing in a sound manner with the overwhelming majority 
of cases. All the most difficult cases would have to be taken 
up as problems of “crisis government,” They would be 
handled opportunistically when and as they came to a 
head.^^ That disadvantages existed in such a program can- 
not be denied. But there was one great advantage. Em- 
phasis could be placed upon the development of sound ways 
for dealing with the usual type of case affecting the greatest 
number of people. 

Strikes inevitably did occur. Problems of “crisis govern- 
ment” then could not be avoided. No program for handling 
strikes had been worked out in advance. It could be antici- 
pated, however, that any government action to terminate a 
critical work stoppage would have to include government 
determination of the conditions under which employees 
would go back to work. Here is the critical aspect of any 
no-strike policy. Are employees to be required to work 
under the very conditions they protested when they stopped 
work? If not, what changes in terms should the employer 
be required to make? On this score, during the defense 
period the Mediation Board would, at least, have expressed 
a careful judgment before a crisis occurred. There were 
strong reasons for carrying out a recommendation of the 
Board when employees were called upon to terminate their 
strike. But, such action would constitute compulsory ar- 
bitration. That was entirely foreign to the principle of 
voluntarism upon which the Mediation Board was built. 

Enforcement of Mediation Board recommendations, after 
rejection by one of the parties, would erase the line between 
recommendations and compulsory arbitration awards. 


should not be assumed that problems of “crisis governments^ could 
have been avoided by a program which apparently provided in advance for 
handling every contingency which might arise. Even where there is com- 
pulsory arbitration, such as in Australia and New Zealand, strike statistics 
are published. One may doubt whether less crises occur when means for 
handling them are anticipated in the terms of a labor program. 
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“Suggestions” for settlement might still be proposed as 
though they were made solely as a mediation proposal but the 
“or else” characteristics would be altogether too apparent. 
Both parties would be under strong compulsion to adopt a 
known board suggestion as their own in preference to a 
threatened unknown, formal recommendation that would be 
enforced by the government. 

On the other hand, a failure to “support the Board” when 
a strike crisis occurred could seriously impair the ability of 
this agency to carry out its regular mediation responsibil- 
ities. If a Board recommendation was not made the con- 
dition of employment upon termination of a strike, then 
some other government agency would have to be empowered 
to order alternate terms. The parties could then look 
beyond the mediation board for a retrial of the issues. Why 
should one party follow any proposal made in mediation 
since a “better deal” might be gotten somewhere else after a 
strike? Conflicting recommendations from different gov- 
ernment agencies were a possibility. 

The dilemma about the status of Mediation Board recom- 
mendations after their rejection by one or both parties was 
never satisfactorily resolved. It could not be adequately 
resolved. After most careful consideration, the Mediation 
Board concluded that, if its continuing operation was de- 
sired, rejected recommendations would have to be put into 
effect whenever the government ordered termination of a 
strike. 

The ultimate status of Mediation Board recommendations 
was first raised when the Federal Shipbuilding and Drydock 
Corporation refused to incorporate a maintenance-of -union- 
membership clause in a contract with the Industrial Union 
of Marine and Shipbuilding Workers (C.I.O.).^® A strike 
was called on August 6, 1941 over the company’s rejection of 

“Case No. 46 of the National Defense Mediation Board. All cases re- 
ferred to are reported in Bulletin No. 714 of the U. S. Bureau of Labor 
.Statistics — “Report on the W ork of the National Defense Mediation Board,” 
1942. 
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the Board’s recommendation. Since the output of vitally 
needed ships was stopped, the Secretary of the Navy seized 
the plant under a directive issued by the President on 
August 23, 1941.^^ Steps were taken to secure an immediate 
resumption of production. All employees returned to work 
“for the government” with the understanding, or impression, 
that the recommended maintenance-of-membership require- 
ment would be carried out. 

Whether or not the government operating agency would 
take on an obligation for running the shipyard in conform- 
ance with the Mediation Board recommendation could not 
be immediately known. Management obligations under a 
maintenance clause do not mature until the union requests 
the discharge of a member whose good standing has lapsed. 
The “clause” was finally invoked by the union at the Federal 
Shipbuilding Company. A charge was filed with the Media- 
tion Board on November 7 protesting the refusal of the oper- 
ating agency to discharge ten employees who failed to 
maintam their good standing in the union. Union repre- 
sentatives vigorously complained about the insistence of the 
operating agency that the plant had been seized to insure 
continuous production and nothing more. What happened 
to the labor dispute when the government seized a plant? 

After an investigation of the union claim had been made, 
the Mediation Board filed a report with the Secretary of the 
Navy on December 9. Before the impasse could be cleared 
up, the plant was returned to private operation on January 


earlier plant seizure was effected under entirely different circum- 
stances in Case No. 36. On June 9, 1941, the Secretary of War was directed 
by the President “to take possession of and operate” the Inglewood plant 
of the North American Aviation Company where production had ceased 
while a labor dispute was in process of settlement by the Mediation Board. 
The strike, of a wildcat variety, had occurred “in violation of an agreement 
between the bargaining representatives of the company and the workers 
authorized to appear before the Board.” The Secretary of War was directed 
to take such measures as are “necessary to protect workers returning to the 
plant.” Work was resumed and negotiations before the Mediation Board 
continued until, by July 1, all the issues were settled by agreement. The 
government then relinquished control of the plant. 
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5, 1942. With the declaration of war, an all-inclusive no- 
strike pledge was given by organized labor. In relinquish- 
ing control of the yard, Secretary Knox stated that: “Any 
unsettled issues . . . should be settled by negotiation and 
agreement; if not, they can be resolved without interrupting 
production by recourse to the machinery established by the 
President.” The union security issue at this shipyard was 
thus bequeathed to the National War Labor Board. It 
became the first critical industrial relations problem which 
had to be settled during the war. No conclusion was ever 
reached as to whether or not a rejected recommendation of 
the Mediation Board would be enforced when plant seizure 
by the government became necessary to insure uninterrupted 
production. 

A second refusal of a company to go along with a Media- 
tion Board recommendation came when the management of 
the Bendix N.J. plant of Air Associates, Inc., turned down 
a formula for terminating a work stoppage.^® All employees 
were to be returned to theh regular jobs without discrimina- 
tion pending settlement of the various issues over which the 
walkout occurred. The Company stated it could not follow 
the recommendation because that would require displace- 
ment of new employees recently hired to take the place of 
strikers. When the work stoppage continued, the Secretary 
of War was directed by the President, on October 30, 1941, 
to seize and to operate the plant. This action was taken on 
the ground that failure of the company to follow the Board’s 
recommendation impaired production and threatened a com- 
plete cessation of production essential to the defense of the 
United States. 

Upon seizure of the plant and its operation by the govern- 
ment, the employees complied with the request of the oper- 
ating agency to terminate the strike. Work was resumed 
under conditions existing prior to the walkout and negotia- 
tions between the union and the company were again taken 
*°Case No. 61 of the National Defense Mediation Board. 
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up. On December 26, 1941, a completed agreement was 
signed by the company and the union, an affliate of the 
United Automobile workers (C.I.O.).^® 

Only in the Federal Shipbuilding case did the issue under 
discussion come to a head. It was made clear through that 
case that if a critical production stoppage took place, the 
government would seize the plant and request all employees 
to return to work for the government. But whether 'the 
seizing and operating agency of the government was respon- 
sible for carrying out the recommendations of the Mediation 
Board was a doubtful point. ^ Some government officials 
adamantly held the view that plants were seized for the sole 
purpose of getting production resumed on any basis the 
operating agency deemed appropriate. The Mediation 
Board believed that the only sound way of getting produc- 
tion resumed was by disposing of the underlying labor dis- 
pute in accordance with its recommendation. 

A combination of mediation and plant seizure techniques 
made up the labor policy for avoiding work stoppages during 
the defense period. Some reference should be made to the 
reasons underlying the use of a seizure technique when me- 
diation failed. A labor dispute was handled as an industrial 
relations problem by the Mediation Board. A work stop- 
page in time of impending war became a problem of govern- 
ment which had to be dealt with under the emergency 
powers of the President. Labor disputes became incidental 
to broader considerations when strikes raised the question of 
whether private rights should be subordinated to the general 
welfa;re. 

Government seizure and operation of a plant was not to 
settle a labor dispute. These steps were the prerequisite to 
a call upon employees to work under conditions of employ- 
ment protested by them as unfair and inequitable. Work- 

After government secure, the Board of Directors of the company re- 
placed the old management with new officers who negotiated the agreement 
and signed it on behalf of the company. 
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ers could be expected to respond to such a call from the 
government as a public service not to be avoided in time of 
war as long as they would not be requested to work for the 
profit and the benefit of the employer. Plant seizure pro- 
vided the basis for terminating a strike without restricting 
the right to strike against a private employer. 

Throughout the war emergency, employees generally re- 
turned to work “for the government” after plant seizure, 
even though that sometimes required them to labor under 
protested terms of employment. In each instance, the gov- 
ernment gave assurances to the employees that their claims, 
which gave rise to the dispute in the first place, would be 
equitably dealt with under government operation. The 
government commonly said; “Collective bargaining will be 
preserved.” In this connection, the recommendations made 
by the Mediation Board, and later by the War Labor Board, 
were at least inferrentially guaranteed when employer op- 
position was the problem. Such recommendations could 
readily be put into effect by the government. When the 
union refused a board recommendation, which was accept- 
able to the employers, effectuation of a Mediation Board 
recommendation presented altogether different problems. 
This was made eminently clear in the coal case that -will be 
discussed later. 

Invaluable experience was gained through the work of the 
Mediation Board, in the essential components of a “no- 
strike” policy. The most difficult problem, evoked by re- 
strictions upon the right to strike, was in designating the 
conditions of employment under which men and women 
would be expected to work. If conditions were unsatisfac- 
tory prior to government seizure, they would invariably 
continue to be a source of grievance under government oper- 
ation. Government seizure of a plant does not settle a labor 
dispute. It only changes the parties to the dispute. 

A critical task is assumed by a government-operating 
agency when it undertakes to decide the conditions of em-' 
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ployment in a seized plant. Only in the postwar period 
was the full significance of this fact driven home. After 
seizure of the coal mines in 1946, a “collective bargaining” 
agreement was consummated between the Secretary of the 
Interior for the operating agency, the U. S. Department of 
the Interior, and the United Mine Workers of America. 
The mine operators had no voice in the discussion and no 
part in the agreement reached as to how the mines were to 
be operated. Under these conditions, relative bargaining 
positions of the employers and of the union will then be 
partially determined by what it is worth to management to 
get back a full control of their plants. Plant seizure may 
assist in getting production resumed. It may be an un- 
avoidable procedure in times of national emergency. It is 
not a practice which supports collective bargaining. 

THE TRIPARTITE BOARD 

Establishment of a mediation agency with broad jurisdic- 
tion, combined with emergency power of the government to 
seize and operate plants to prevent work stoppages, made 
up an extensive program of regulated industrial relations. 
Both labor and management felt the need of guarding 
against unnecessary or permanent loss of their private rights. 
They were furthermore concerned with the manner in which 
the new government regulations would be applied. Mem- 
bership on the tripartite National Defense Mediation Board 
gave labor and management a thoroughly adequate means of 
protecting their own private mterests. 

Policies evolved by the Mediation Board would doubtless 
have been quite different, and the program may not have 
worked at all, if this agency had been composed exclusively 
of public members. Tripartite representation was a guaran- 
tee that government direction would be kept at a minimum 
and would be undertaken only with “the consent of the 
governed.” 

Basing the emergency mediation program upon the con- 
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sent of labor and managenaent meant an adherence to the 
collective-bargaining tradition even though the practice of 
collective bargaining was modified. Such would not have 
been the case, had the private rights of labor and manage- 
ment been restricted by legislation. A diflacult choice be- 
tween voluntary agreement and legislation had to be quickly 
made when the emergency arrived. The compelling factor 
in making the choice was a judgment about what kind of 
system would contribute fnost to the maximum production 
of goods. The “miracle of production,” which the United 
States wrought, convincingly supports the soundness of the 
decision in favor of voluntarism and the tripartite board. 

Voluntarism was nonetheless an exacting course to follow 
m the midst of a critical emergency. The entire national 
labor policy was made dependent upon the willingness of 
labor and management to support it from day to day. 
Either labor or management could force a change in policy 
at any time by withdrawing from the Mediation Board. 
Looking back upon this wartime policy gives one a sober 
realization of the depth of our determination to preserve 
individual and private rights, as far as humanly possible, 
even while fighting a total war. There was a disposition to 
protect private rights even though that entailed substantial 
risks. Despite the existence of a great emergency, labor 
and management were not to be subjected to unchallenge- 
able and arbitrary government control. 

The Mediation Board was deliberately made vulnerable 
to the right of either labor or management members to 
withdraw from membership. In this “right to withdraw” 
was the guarantee that the emergency labor policy, as well 
as its administration, would be voluntary. As long as with- 
drawal rights were possessed, and they are inherent in a 
tripartite board, compulsory direction of labor and manage- 
ment by the government was not possible. 

There were, of course, strong reasons for labor and man- 
agement to remain on the Mediation Board despite con- 
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siderable dissatisfaction about the way things were going. 
Patriotism strongly acted as a block to any capricious vote 
of “no confidence.” Although precipitate withdrawal was 
not likely, labor and management possessed a potent reserve 
power to protect their interests whenever a really serious 
issue arose. At aU times, public members were under a con- 
straint to fashion their proposals for settling disputes so that 
labor and management would at least acquiesce in them. In 
the performance of their duties, therefore, public members 
tended to act as intra-Board mediators rather than as gov- 
ernment officials with a power to direct. The reserve power 
of labor and management representatives to withdraw was 
exercised but once during the life of the Mediation Board. 
Once was enough. The Board lost most of its effectiveness 
and a new national labor policy had to be created.^^ 

Over the first of a long series of labor disputes in the coal 
industry, the National Defense Mediation Board broke up. 
A case involving the Bituminous Coal Operators, Captive 
Mines, and the United Mine Workers of America (then 
affiliated with the C.I.O.) was certified to the Board.’^® The 
union was demanding union-shop contracts in all bitumi- 
nous coal mines operated by the steel companies. When the 
operators refused this demand, a strike occurred. The work 
stoppage was immediately called off upon assumption of 
jurisdiction by the Mediation Board. 

In accordance with usual practice, a tripartite panel 
was assigned to mediate the dispute. After a number of 
sessions it was unmistakably clear that no meeting of minds 
was possible. The panel then recommended settlement of 
the dispute by voluntary arbitration either by the full Me- 
diation Board or by a special board created by the parties for 
the purpose. The recommendation was thus limited to the 

Shortly after Pearl Harbor, the Labor-Managemeiit Agreement of 
December 1941 was consummated by labor and management representatives. 
This was the '^no-strike no-lockout” agreement of World War II and also 
the basis upon which the National War Labor Board was established. 

^®Case No. 20B of the National Defense Mediation Board. 
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mechanics for securing a final settlement of the dispute. It 
contained no evaluation of the relative merits of the issue. 
Rejection of this recommendation would be a refusal to 
substitute arbitration for economic force despite the exist- 
ence of a grave national emergency. 

The union was unwilling to foUow the Mediation Board 
recommendation. Coal miners were ready to utilize the 
mediation services provided by the government but, more 
importantly, they were determined to enforce their demands 
in one way or another. Great economic power had accrued 
to the coal miners. Their union representatives were of no 
disposition to forego the gains that could be secured by using 
it.^® The Mediation Board was apparently expected by the 
union to recommend terms of settlement that reflected its 
enormous economic power. Whatever may be said in favor 
of peacetime mediation which “discounts” strike action, it 
was not consonant with the needs of a country at war. Pub- 
lic interests were then paramount. “Trade unionism as 
usual” could react seriously against those public interests. 
In the coal case, a fundamental question was raised about 
the government's mediation program. It concerned the 
criteria upon which recommendations should be made. 

A second strike followed the issuance of the panel recom- 
mendation. It was terminated when the parties agreed 
with the President of the United States that the issue should 
be submitted to the full Mediation Board for a recommenda- 
tion on the merits of the dispute. Voluntary arbitration 
was still not acceptable. On November 10, 1941, by a vote 
of nine to two, with C.I.O. members dissenting, the Board 
recommended against granting the union demand. All 
C.I.O. members promptly resigned from the Board in protest 

” Unioa members undoubtedly recalled their inability to secure gains, or 
to prevent losses, through collective bargaining in earlier depression years 
when they lacked any effective economic power. Most of them also were 
well aware that, in consequence, the New Deal program was inaugurated 
to improve the bargaining position of workers. The tables were now turned. 
Under the Mediation Board program, the union was called upon to use 
restraint in the use of its newly derived and overwhelming economic power. 
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against that recommendation.®® The C.I.O. also requested 
the Board to take no further action on any pending cases 
initiated by its affiliated unions. 

Withdrawal of the C.I.O. members did not prevent the 
Mediation Board from handling cases involving other un- 
ions, but the agency now only had a limited ability to carry 
out the tasks assigned to it. No further doubt could remain 
about the essentiality of a unanimous acquiescence of labor 
and industry representatives in the policies and decision of 
a tripartite board. Nor could there be any question about 
the potency of the right to withdraw. 

For the first time, too, there came a realization of the 
costs that have to be borne by any party exercising its with- 
drawal right during the emergency. Many C.I.O. unions 
experienced unusual difficulties in resolving disputed issues 
by collective bargaining alone at a time when resort to 
strikes would seriously threaten the national safety. Unlike 
the miners, most employees were unwilling to use the strike 
weapon. They were anxious to continue work in spite of 
strong provocations to go out. There was no place for these 
employees to turn when employers said “no” even to their 
reasonable demands. 

THE UNION SECURITY ISSUE 

Any survey of the work of the National Defense Mediation 
Board would be seriously incomplete without specific men- 
tion of the constructive way in which it dealt with the para- 
mount labor problem of the times. The issue was union 
security. It resulted in seizure of the Federal Shipbuilding 
Company. A refusal to recommend a union shop in the 

®^The coal strike was once more resumed. It was called off on November 
24 after the parties agreed that the dispute should be settled by a final and 
binding arbitration award of a Board consisting of Benjamin Fairless, John 
L. Lewis, and John R. Steelman. On December 7, 1941, the union shop 
was awarded to the miners’ union by a two to one decision of the Arbitra- 
tion Board from which Mr. Fairless dissented. Announcement of the de- 
cision was almost completely ^‘blanketed” by news of the Japanese attack 
on Pearl Harbor. 
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Captive Coal Mines case led directly to the downfall of the 
Mediation Board. The consequences of these two cases 
were not entirely negative. Sacrificing the Board over the 
union-shop issue and seizing a plant in response to company 
refusal to support a maintenance recommendation under- 
lined and reinforced the values of the maintenance-of -mem- 
bership formula. This was being gradually evolved as the 
fair and equitable solution of the argument over union se- 
curity for the duration of the emergency. 

Any future appraisal of the labor policy followed in World 
War II will be improperly oriented unless it is made with 
fuU awareness of the dominating importance of the union- 
security issue during the first year of the emergency. The 
issue was critical because the country was in the midst of 
widespread unionization campaigns. In thousands of com- 
panies, unions had but recently been certified. They were 
trying to negotiate first contracts. In other cases where 
initial contracts did not provide “adequate” security, unions 
were seeking to remedy this “defect” at a time when their 
economic power was on the increase. The goal of all newly- 
formed unions was a “strong security clause” as a phase of 
their organizational activity. 

Union security was an issue in about one half of the eases 
certified to the National Defense Mediation Board.^^ 
Greater importance than ever before was attached by unions 
to the security clause because of the emergency. All signs 
indicated that the right to strike could not be freely exercised 
for a long time to come. There were fears that employee 
organization would therefore be substantially slowed down 
and that many established unions might even disintegrate. 
Gains for employees would, in all probability, be limited 
during the war and employers could more freely choose not 
to cooperate with the union simply because strikes were not 

^ They included union demands for closed shop, union shop, maintenance 
of membership, preferential hiring, check-off, management encouragement 
of union membership, and mandatory discipline for anti-union activity. 



LABOR DISPUTES 


123 


SO readily available for the redress of employee dissatisfac- 
tions. 

Unions were convinced that, unless preventative steps 
were taken, the war would at least retard their progress 
greatly and might even set back the cause of employee or- 
ganization “by a hundred years.” Winning the war might 
entail a loss of unions. Strong security provisions were de- 
manded by unions as an essential accompaniment of a 
no-strike policy. Such clauses in agreements were always 
looked upon as an important means of moving forward to 
ultimate union objectives. Now they seemed to be a mini- 
mum protection against the possible loss of all the advances 
made by labor since 1935. 

Needless to say, management representatives viewed the 
situation in an entirely different light. They urged that 
unions had no right whatsoever to secure government pro- 
tection beyond that already provided in the Wagner Act. 
The demand for a guarantee of union security was looked 
upon by management as an attempted extortion of an ex- 
orbitant price for cooperating in the defense of the country. 
Management representatives implied that the war was not 
being fought to give unions a monopolistic power to dictate 
the conditions of labor. Many of the employers were quite 
convinced that such an issue was embodied in the argument 
over closed shops and union shops. 

The clash of these opposing views constituted the greatest 
single obstacle to cooperation between labor and manage- 
ment. Out of the clash came the most ominous threat to 
maximum production. In the absence of war, the issue 
would unquestionably have been decided through tests of 
economic strength. Differences over the right to organize 
had constituted the big labor issue of the 1930's. They 
resulted in many organization strikes and finally in the 
Wagner Act. Union security was the number one labor 
issue of the early 1940’s. This one couldn’t be fought out 
on the picket lines because men and machines would be 
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made idle.®^ Unless the issue could be worked out around 
the conference table, the full mobilization of the nation’s 
industrial and human resources would be seriously impeded. 
The Mediation Board grappled with the problem of settling 
this dispute over union security. 

In only one case did the Mediation Board recommend a 
closed shop. This was in a labor dispute between the Beth- 
lehem Steel Company, Shipbuilding Division, and Bay 
Cities Metal Trades Council, A.F. of Special circum- 
stances surrounded that case. An industry-wide agreement, 
including a closed shop provision, was effective in every 
shipyard on the West Coast except the Bethlehem plant. 
The Mediation Board recommended "that the master agree- 
ment be accepted and signed by the Bethlehem Steel Co.” 

The recommendation in the Bethlehem case was no more 
than a glaring exception to the pattern of maintenance of 
membership which was in the making. Seven cases which 
resulted in recommendations for a “union maintenance 
clause” laid the groundwork for what was later to become 
established wartime policy.^* Under a standard mainte- 
nance clause, all employees who are members of the union 
on a specified date, or who become members after that date, 
are obligated, as a condition of employment, to maintain a 
good standing in the union for the term of the agreement. 

The maintenance clause was selected as a fair and equi- 
table solution of the union-security issue for very particular 
reasons. It was decided that unions called upon, in the 
national interest, to forego the use of strikes should have 
their existence reasonably protected so that unionism and 
collective bargaining would not be war casualties. On the 

^ An attempt to settle the union-security issue was made through the Taft- 
Hartley Act of 1947. See Chapter VI. 

^Case No. 37 of the National Defense Mediation Board. 

^These eases were: No. 31, Employers Negotiating Committee; No. 34, 
Columbia Basin Area Loggers and Sawmill Operators; No. 36, North Amer- 
ican Aviation Co.; No. 43, Sealed Power Co.; No. 44, Western Cartridge 
Co.; No, 46, Federation Shipbuilding Corporation; and No. 57, Lincoln 
Mills. 
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other hand, a majority of the Mediation Board members 
concluded that no government agency should require in- 
dividual employees to join a union as a condition of employ- 
ment. Employees who voluntarily joined a union, however, 
could properly be required to maintain their membership 
for the term of the agreement made on their behalf. They 
had at least this much obligation to the process they brought 
into being when they expressed a desire to be represented by 
the union. 

Maintenance of membership did not require any employee 
to join a union against his will and only deferred exercise 
of a member’s right to withdraw from the union until the 
expiration of a current agreement. This seemed to be an 
entirely logical and a very reasonable definition of minimum 
employee responsibilities. A recognition of them would 
help stabilize industrial relations and protect peacetime in- 
stitutions approved by the country at large. The mainte- 
nance clause has sometimes been designated as a compromise 
between the extreme positions held by unions and manage- 
ment. It was not one of those compromises made by “split- 
ting the difference.” On the contrary, the maintenance 
clause came from a reasoned evaluation of the various fac- 
tors which went into the highly complex problem. Clarifi- 
cation of the union-security issue by the Mediation Board, 
even at the cost of its dismemberment, represents one of the 
great accomplishments of wartime industrial relations. 

MEDIATION AS A GOVERNMENT 
LABOR POLICY 

From 1935 to 1941, government regulation of industrial 
relations was limited to helping employees to organize and 
getting collective bargaining under way in accordance with 
the Wagner Act. With the emergency of 1941, the area of 
regulation was substantially extended. National interest in 
maximum production made peaceful joint dealings between 
unions and management a matter of great public demand. 
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Settlements had to become a certainty and not just a possi- 
bility. As one labor leader put it: “The luxuries of disagree- 
ments and work-stoppages had to be given up when they 
threatened the ability of the nation properly to defend itself 
from outside aggression.” 

Prior to 1941, collective bargaining was conceived as a sort 
of self-effectuating process. Unions and management were 
expected, in most instances, to agree “naturally” in order to 
avoid the costs of work stoppages. There would also quite 
naturally be some disagreements. This latter aspect of 
collective bargaining was what caused concern in the time 
of national emergency. How could collective bargaining be 
preserved when strikes and lockouts were no longer available 
to induce agreements to settle finally all disputes? 

Strikes have always been talked about as weapons of last 
resort to be used only after every reasonable means to arrive 
at a peaceful settlement has been tried. In the Executive 
Order creating the National Defense Mediation Board, the 
“reasonable means” to be used before resorting to strike were 
specifically spelled out by the government. An additional 
role for government in industrial relations was thereby 
created. 

Collective bargaining need not be looked upon as a self- 
effectuating process. Some procedures lead to agreement; 
others lead to strikes. Should the government provide and 
insist upon the use of procedures designed to facilitate agree- 
ment-making? An attempt was made by the government 
during the defense period to furnish procedural assistance in 
the making of agreements. The results have a far-reaching 
significance because they give some basis for answering the 
fundamental question just propounded about government’s 
role in industrial relations. 

The line between procedural assistance and outright direc- 
tion of the terms of settlement is not easy to fix precisely in 
the operation of any government mediation agency. At 
least the fine was not clearly drawn in the work of the Na- 
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tional Defense Mediation Board. The work of that Board 
showed that, in contrast to ‘“pure” conciliation, mediation 
tends to involve suggested solutions from the impartial 
intervener. Mediation under government auspices conse- 
quently tends to make collective bargaining a three-party 
affair. Public representatives are given a prominent seat at 
the bargaining table. That is the essence of mediation. 

Settlements proposed by the public representatives create 
pressures upon one party or the other to abandon a position 
despite a conviction that it could be sustained by the use of 
economic power. The introduction of mediation procedures 
invariably imposes some limitation upon the importance of 
economic power as a collective bargaining factor. This is 
sometimes highly desirable in the public interest. Because 
the private rights of labor and management will be affected, 
however, a voluntary agreement between these parties is the 
soundest way of establishing a mediating agency. 

Does a government mediation board affect the private 
rights of labor and management even if its use is strictly 
voluntary and not compulsory? The work of the National 
Defense Mediation Board strongly suggests an aflSrmative 
answer. Instead of fashioning compromises and agreements 
in their private conferences, parties are encouraged to con- 
tinue their disagreement when the services of a government 
board are readily available. A party lacking sufficient eco- 
nomic power to gain its objective in bargaining may prefer 
to take a chance before the mediation board rather than to 
make the concessions necessary to ^et an agreement. It is 
sometimes said: “The weaker side always wants to mediate 
or to arbitrate if it can. What is there to lose?” 

A suggestion to mediate seems so reasonable on its face, 
especially when the public interest is at stake, that refusal 
of the relatively strong party to go along can easily result in 
an adverse public opinion. Voluntary mediation on a for- 
malized basis has a potentiality, therefore, for readjusting 
the traditional scales upon which fairness and equity are 
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weighed under collective bargaining. This explains why 
representatives of organized labor, and of management as 
well, have traditionally opposed the creation of government 
mediation machinery. There is indeed a risk that govern- 
ment mediation set up in good faith to improve collective- 
bargaining relationships may seriously impair them. 

The risk is immediate, and not potential, when mediation 
is virtually compulsory as it was under the National Defense 
Mediation Board. The scope of government intervention 
was greatly accentuated in the defense period by the power 
of the Mediation Board to issue reconamendations and by the 
supplementary power of the government to seize plants 
when work stoppages occurred. By comparison with pre- 
viously existing collective-bargaining practices, the labor 
policy of those days modified the private rights of organized 
labor and management in a far-reaching manner. 

An understanding that the policy was “only for the 
emergency” helped make it acceptable. In addition, the 
use of a tripartite board was essential. Through this device, 
labor and management were given a direct voice’in the pro- 
ceedings and a power to call a halt whenever either believed 
private rights were being irreparably or inexcusably over- 
turned. While restraints were imposed upon labor and 
management, the government agency was given no un- 
challengeable power arbitrarily to direct labor and manage- 
ment. Government accepted an opportunity to lead in the 
development of a cooperative undertaking. 

The advantages and disadvantages of tripartite mediation 
should be carefully evaluated whenever thought is given to 
setting up machinery for the peaceful settlement of labor 
disputes by voluntary agreement of labor and management. 
No unanimity of opinion exists as respects the desirability 
of such a board. Constant struggles of a tripartite board to 
preserve itself are inevitable. They have been singled out 
as a marked disadvantage of this form of organization. It 
is not fully understood that the effort to survive is also an 
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essential part of the process of hammering out acceptable 
conclusions. Only by taking on the crises which go with a 
tripartite set-up can the government introduce mediation 
procedures in a way that maintains the collective-bargaining 
tradition of voluntary agreements. 

Staunch believers in collective bargaining said in 1941 that 
use of a tripartite board was the strongest possible basis 
upon which to build a wartime labor program. Others criti- 
cized the policy as unsound because the power of labor 
and management to withdraw resulted in temporizing and 
created an uncertainty about the basis of board operations. 
There can be no denying that the right of labor and man- 
agement to withdraw almost inevitably guarantees a pre- 
carious existence for any tripartite board. That kind of an 
agency can only be effective if all representatives of conflict- 
ing interests are willing to cooperate in arriving at workable 
compromise solutions to problems. Any minority could 
choose to “throw its weight around” in an effort to exact a 
price for permitting the Board to exist. No mediation 
agency could perform its functions if called upon to pay 
constant tribute for the right to live. One can only observe 
that a voluntary restraint in the use of power is critical in 
the operation of many a democratic institution beside the 
tripartite board. 

A great deal was learned in the defense period about gov- 
ernment mediation and tripartite boards. Much experience 
was also gained about problems that arise when strikes and 
lockouts are eliminated from the collective-bargaining sys- 
tem. Mediation could be counted upon to iron out most 
labor disputes. Cases inevitably arose, however, where 
labor or management insisted that only a stoppage of pro- 
duction could provide a final arbitrament that “would stick.” 
A problem of government was then superimposed upon the 
labor dispute. Emergency powers possessed by the Execu- 
tive in times of national peril were sufficiently broad to per- 
mit seizure and operation of a plant by the government. 
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That course seemed to be the only way out. After seizure, 
employees could be called upon “to work for the govern- 
ment” as a public duty and regardless of personal grievances. 
Their right to strike against a private employer was not in- 
volved. 

Production usually got under way after plant seizure but 
experience showed that underlying dissatisfactions still had 
to be reckoned with. A refusal of the government to deal 
with the cause of disputes would make plant seizure a form 
of strike-breaking by the government. So, after seizure, the 
government-operating agency had to act in the capacity of 
an employer in settling any labor disputes. Another try at 
mediation between labor and management would first be 
attempted. Only if labor and management were brought 
into agreement could the plant be returned to private opera- 
tion. If no agreement were reached at this stage, the plant 
would remain in government hands. The terms of employ- 
ment would then have to be fixed by “collective bargaining” 
between the government and the union.^® Plant seizures 
provide neither automatic nor easy solutions to industrial- 
relations problems and may substantially increase the difii- 
culty of working them out. 

All in all, a vast experience in the problems of government 
regulation of collective bargaining was accumulated through 
the work of the National Defense Mediation Board. The 
differentiation made between conciliation and mediation has 
probably the greatest long-term importance. Contrasts 
between the two methods of settling labor disputes became 
clearer than they ever were. Although these methods tend 
to overlap in the work of outstanding conciliators, they are 
fundamentally quite different tools for the settlement of 

^ Some of these considerations^ not so evident in the experience of the 
National Defense Mediation Board, were more readily discernible during 
the term of the National War Labor Board and in postwar months. ,In 
one instance, the government avoided engaging in collective bargaining as 
the last step only by leasing the plant to a private operator. This was the 
course finally followed in the S. A. Woods Machine Co. case (2 WLB Ee- 
ports 159) . 
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labor disputes. One of the very great challenges in indus- 
trial relations lies in the opportunity to develop mediation 
as an effective device for the furtherance of agreement- 
making. If the essentials and the tradition of collective 
bargaining are to be preserved, this opportunity has to be 
taken up by labor and management as one of their joint 
problems. Voluntary mediation machinery established pur- 
suant to agreements between labor and management could 
go far in creating a sound program for keeping our industrial 
relations on an even keel. This is the outstanding conclu- 
sion reached from an analysis of the work of the National 
Defense Mediation Board. 

It was indeed unfortunate for the long-run course of in- 
dustrial relations that a change in national labor policy had 
to be made before a thorough trial of the Wagner Act had 
been run. On the other hand, the country was most for- 
tunate in that extensive pioneering with an emergency labor 
policy was undertaken by the Defense Mediation Board be- 
fore war was actually declared. Blueprints were already at 
hand for the guidance of labor, industry, and the government 
when they had to set about building a war labor policy. 
One master guide was the rule that, during the emergency, 
production could be continued by labor and management 
while their disputes were being straightened out. This 
helped make possible the no-strike no-lockout agreement 
which was entered into immediately after the Pearl Harbor 
catastrophe. And that brings us to the story of the National 
War Labor Board. 
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VOLUNTARY ARBITRATION UNDER 
GOVERNMENT AUSPICES 


T he National Defense Mediation Board was dissolved 
on January 12, 1942, by the Executive Order which 
created the National War Labor Board J A new system 
of industrial relations was thereby inaugurated. In these 
times, private rights could be freely exercised only at the 
possible cost of losing the war to an enemy whose aim was 
to eliminate permanently those very same rights. Collec- 
tive bargaining “as usual” was obviously out of the question 
during the war. Changes had to be made. The way in 
which they were brought about gives enduring importance 
to the conduct of industrial relations during World War II. 

Since resort to work-stoppages to bring about a meeting 
of minds was out of the question, some substitute mecha- 
nism had to be created finally to settle aU labor disputes. 
Mediation was no longer sufficient. Arbitration had to be 
added, under government auspices, to the machinery already 
available. Collective bargaining was due for another jolt 
in the form of greater government control over industrial 
relations than had previously been experienced. 

A momentous choice had to be made between voluntary 
agreement and legislative action to give the government 

^The War Labor Board was established by Executive Order No. 9017. 
No specific statutory authority supported Board activities until Congress 
passed the War Labor Disputes Act, over the President's veto, on July 25, 
1943. This Act reinforced the authority of the Board which derived funda- 
mentally, however, from the no-strike no-lockout agreement of December 
23, 1941. 
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authority to create a system for making labor contracts that 
culminated in arbitration. Either approach was “demo- 
cratic.” Only by voluntary agreement, however, would the 
government authority derive directly from those whose pri- 
vate rights were to be restricted. From the public stand- 
point, both advantages and disadvantages would obtain 
under an emergency program dependent upon its voluntary 
acceptance by labor and management. That was eminently 
clear from the record of the National Defense Mediation 
Board. 

All the disadvantages of voluntarism were heavily ac- 
cented by the needs of war. Trial and error could turn out 
to be a costly method of procedure. But war also made the 
advantages of voluntarism doubly important. Attainment 
of maximum production — ^of a miracle of production — ^would 
be possible only by mobilizing the full cooperation and the 
unqualified support of labor and management behind the 
regulations to which they would have to conform. A com- 
pelling factor in the choice between voluntary agreement 
and legislation was the disposition of organized labor and 
management. Would they be willing to restrict their pri- 
vate rights voluntarily so that the country could expedi- 
tiously perform the one great task to which it was dedicated? 

Labor and management shared with the rest of the coun- 
try an anxiety to do whatever was necessary to get on with 
the war. An opportunity to work out a labor policy for 
the emergency was afforded them. They met the challenge 
squarely. Their voluntary no-strike no-lockout agreement 
of December 23, 1941, laid the most solid kind of foundation 
for government labor policy. The labor-management agree- 
ment of December 2*3, 1941, made anti-strike legislation 
unnecessary. 

Executive Order No. 9017 was issued as an exercise of the 
President’s emergency war powers but also in conformance 
with the agreement between labor and management repre- 
sentatives “that for the duration of the war there shall be no 
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strikes or lockouts and that all labor disputes shall be settled 
by peaceful means.” Two broad duties were assigned to 
the National War Labor Board created by that order.^ As 
custodian of the no-strike no-lockout agreement the Board 
was responsible for seeing that the pledges of uninterrupted 
production were carried out. It also had a duty to act as 
an arbitration agency in the settlement of all labor disputes. 
Despite many unique characteristics, the agency can most 
accurately be described as a board of voluntary arbitration 
set up under government auspices. The War Labor Board 
served in this capacity throughout the entire war and until 
its termination on December 31, 1945. 

During almost four years of operation, the National War 
Labor Board finally determined approximately 20,000 labor 
disputes.® Conditions of employment directed by the Board 
as the way in which these disputes should be settled were 
final and binding not because of an “arbitrary” government 
order but because labor and management voluntarily agreed 
to accept such orders. 

As custodian of the no-strike pledge, the Labor Board 
went into action to terminate every important work-stop- 
page that took place during the war. Employees were or- 
dered to return to work not as an exercise of governmental 
power but because a resumption of production was required 
to carry out an agreement of labor, made in good faith, that 
there would be no strikes. 

These philosophical aspects of voluntarism sometimes 
seemed to have mainly academic significance when the 

^On October 3, 1942, the War Labor Board was assigned a further re- 
sponsibility for administering the wage stabilization policy enunciated in 
Executive Order No. 9250. See page 171. 

® Board records show that from January 12, 1942, until August IS, 1945, 
dispute certifications totaled 20,692. Of this total, 17,807 cases were closed 
during the same period. Throughout the war approximately 2,200 strikes 
occurred in cases later certified to the Board but they were terminated 
before any action was taken by the Board to resolve the questions in dis- 
pute. About 1,000 strikes took place in cases pending before the Board. 
Action on them was suspended until production was resumed. There were 
approximately 800 strikes in cases following a Board determination. 
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strains of war increased. Relating virtually every Board 
action back to the no-strike no-lockout agreement sometimes 
held little reabty for a management or for a union that found 
its will blocked at every turn by rules and regulations pro- 
mulgated by a government agency. Parties to a particular 
dispute often felt that the government was arbitrarily issu- 
ing directives against them and summarily rejecting their 
private rights. Even in such cases, most leaders of organ- 
ized labor and of industry supported the decisions and 
actions of the Board. They never lost sight of the funda- 
mental principles at stake in the maintenance of voluntarism. 

Labor leaders supported, and often assumed full responsi- 
bility for effectuating, Board directives ordering the termina- 
tion of strikes. Industry representatives exerted extraordi- 
nary efforts to convince particular employers of their duty to 
carry out the terms ordered by the Board. There was noth- 
ing academic about these attributes of voluntarism. No 
stronger backing for a government policy could be conceived. 
To the leaders of labor and management the no-strike no- 
lockout agreement was a solemn undertaking. Carrying it 
out in good faith was also in their long-run interests. If 
voluntarism worked, legislation would be unnecessary. As 
soon as the war was over, private rights could then be 
immediately resumed. Use of voluntary arbitration during 
the war was a sound proposition for labor and management 
and an unbeatable support for maximum production. 

Varied and contradictory impressions persist about the 
nature of the wartime labor-relations program. Many mis- 
conceptions would likely be dissipated if it could ever be 
made clear that the National War Labor Board was not an 
agency for compulsory arbitration. To begin with, Board 
authority derived from the voluntary no-strike no-lockout 
agreement to which reference has already been made. By 
one of the terms of that agreement the President was re- 
quested “to set up a proper War Labor Board.” He decided 
that the Board should be composed of equal numbers of rep- 
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resentatives from labor, management and the public ranks. 
Establishment of a tripartite board under authority of a 
labor-management agreement was a firm guarantee that 
voluntary arbitration and not compulsory arbitration was to 
be instituted. 

Full participation of labor and management representa- 
tives in the work of the War Labor Board required them to 
accept direct responsibility for making a success of the no- 
strike no-lockout agreement. All board members had a 
duty to support the program of uninterrupted production 
and to go along with all determinations of disputes as made 
by a majority vote of the Board.^ Arbitration awards ham- 
mered out through “bare knuckle” discussions of a tripartite 
board are virtually certain to be more practicable and more 
acceptable to the parties than decisions made by an all- 
public board. Representatives of the parties are present 
when a case is discussed and they participate in working out 
the answer. 

Certain questions invariably arise at this point in every 
discussion about arbitration. Why should an arbitrator be 
greatly concerned about the acceptability of his award? 
Isn’t he supposed to give the fair and equitable decision as 
he sees it and without fear or favor? What place, if any, 
does mediation have in an arbitration proceeding? Some 
attention has to be given to these queries; otherwise doubts 
will persist about whether the War Labor Board can properly 
be designated as a voluntary arbitration agency after all. 

According to at least one prominent school of thought, an 
arbitrator will not perform his function properly unless he is 
alert to the possible use of mediation methods under certain 
conditions. An arbitrator is given a great power and a grave 

^An '^xinwritterL law” governing the work of the Board was that “s, de- 
cision of the majority” was the decision of the entire Board. The minority 
went along with this rule almost without exception. This was the case even 
when labor or management representatives opposed the majority decision 
most vigorously in executive sessions of the Board and issued scorching dis- 
sents. Strict adherence to the principle of maj ority rule is essential in the 
operation of a tripartite arbitration agency of the kind under discussion, 
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responsibility by parties who voluntarily agree to accept his 
judgment as binding upon them. If either disputant spe- 
cifically requests the arbitrator to exercise his own judgment 
without any attempt at mediationj he has an unmistakable 
obligation and authority to do so.® In the absence of a 
specific authorization of this kind, the arbitrator may well 
conduct himself in conformance with the principle that a 
reasonable restraint in the use of power is expected of him. 

Unless the parties specifically indicate a preference for a 
decision instead of an agreement to settle their differences, 
it is fair to assume that a meeting of minds is the best 
possible solution of the case which an arbitrator can bring 
about. If both parties show an interest in arriving at an 
agreement, the arbitrator is duty bound to assist in that 
endeavor. Under these particular conditions, an arbitra- 
tor’s power to order a settlement is best used when it is di- 
rected toward mediating an agreement between the parties.® 
In conformance with these principles, an arbitrator may be 
looked upon as a mediator with an unusual status. He is in 

® Disputants frequently prefer such arbitration. They reason that arbitra- 
tion should not be resorted to until after every effort to secure a meeting 
of minds has first been made. Arbitration is then not taken up until every 
chance of a meeting of minds has disappeared. Under this theory, the use 
of mediation in arbitration should be carefully avoided. A knowledge that 
such a procedure is likely to be followed in arbitration may limit the likeli- 
hood of agreement in early stages of negotiation. It is sometimes further 
suggested that, in order to avoid the risks of ^degalistic” arbitration, the 
parties will frequently modify their positions enough to make a negotiated 
agreement possible. There is need for an objective testing of the results 
of arbitration conducted under var3nhg conditions, with and without medi- 
ation, before taking an inflexible position on this subject. 

® The principal reason for this conclusion is the lack of any universally ac- 
cepted standards of fairness and equity. This places a premium upon solu- 
tions acceptable to the parties because such solutions provide the soundest 
basis for good industrial relations. The view that an arbitrator should de- 
cide every case without any attempt at mediation has two essential defects. 
It embodies some part of the fatalistic idea that labor and management 
differences are irreconcilable. In the second place, the parties know more 
about their affairs than any outsider. If the arbitrator can be a catalyiiic 
agent to bring about a meeting of minds, the strengths of all parties will be 
best utilized. The writer has long held the view that mediation in arbitra- 
tion should not be dismissed as a possibility unless a contrary desire of one 
of the two parties to the dispute is exphcity expressed. 



138 


VOLUNTARY ARBITRATION 


an extremely good position to assist in a meeting of minds 
because of Ms reserve power to issue a decision. A decision 
must issue, of course, if no agreement is forthcoming. 

Mediation in arbitration is implicit in a continuing board 
of tripartite composition such as was used during World 
War II. Extreme dissatisfaction by either party with the 
terms of an arbitration award, or a general loss of confidence 
hi the policies followed, could result in a withdrawal by labor 
or management members. A new national labor policy 
would then have to be devised. With a properly function- 
ing board, including the use of mediation, the likelihood of 
withdrawal was actually not very great. The highly re- 
strictive legislation which would unquestionably follow was, 
in the last analysis, desired neither by labor nor by manage- 
ment. 

A strong reason for continued labor and management 
support of the War Labor Board, then, was the avoidance 
of restrictive legislation. If the legislative route should 
ever appear to possess net advantages, however, either 
labor or management could force the use of that route by 
the simple expedient of withdrawmg from the Board. War 
Labor Board authority to arbitrate labor disputes existed 
only so long as both labor and management were wMing to 
go along with the arrangement as the best available under 
aE circumstances of a wartime emergency. 

The discussion supports a conclusion that the National 
War Labor Board was, in fact as well as in theory, a volun- 
tary arbitration tribunal. Cooperation between labor, man- 
agement and the government, instead of a “get tough” 
policy, was the formula selected as the one most likely to 
result in maximum production and sound labor relations. 
The entire program of the War Labor Board centered 
around the development of that cooperation. This will 
be evidenced from the detafled account of Board policies 
which foEows. 



UNDER GOVERNMENT AUSPICES 


139 


THE WARTIME LABOR-INDUSTRY CONFERENCE 

Shortly after the attack on Pearl Harbor, President Roose- 
velt convened a Wartime Labor-Industry Conferenced 
Twelve representatives of industry and twelve representa- 
tives of organized labor® were called together to work out an 
agreement upon which the government could build a sys- 
tem for the peaceful adjudication of labor disputes. The 
conferees were also asked to devise an agreement, if at all 
possible, assuring uninterrupted production for the duration 
of the war. 

An outlawing of all strikes and all lockouts was the most 
solid underwriting of maximum production that the Con- 
ference could give. Such a program could really come into 
being only as a result of the voluntary action of labor and 
management. As a practical matter, they could restrict 
their own rights more drastically than would Congress.® 
Any aH-embracive no-strike policy is feasible in our kind of 
democracy only when instituted by voluntary agreement 
of labor and management. This fact should be kept very 
much in the foreground whenever the work of the War 
Labor Board is under appraisal or, for that matter, when- 
ever changes in the national labor policy are contemplated. 

Participants in the Wartime Labor-Industry Conference 
were not spokesmen for their respective groups. They 

■^The conference was held in Washington, D. C. from December 17 to 
December 23, 1941. 

®The labor memberships were equally divided between American Fed- 
eration of Labor and Congress of Industrial Orgamzations representatives. 
Industry representatives were selected by the Business Advisory Council 
of the IT. S. Department of Commerce in consultation with the National 
Association of Manufacturers and the XJ. S. Chamber of Commerce. The 
conference was presided over by Wilham H. Davis as Moderator and Sen- 
ator Elbert D. Thomas as Associate Moderator. For a comprehensive re- 
port of this Conference see “Wartime Labor-Industry Conference” prepared 
and published by the twelve representatives of industry who participated in 
the meeting. 

* Events were to show that, even in the face of a great labor crisis like 
a nation-wide coal strike in wartime. Congress was unwilling to outlaw 
labors right to strike. See page 167. 
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lacked any formal authority to bind labor and industry 
generally. Nevertheless, the experience and proven judg- 
ment of the conferees gave a good guarantee that any agree- 
ment made by them would have an unquestioned status. 
Grave responsibilities were assigned to these conferees. 
The country counted upon them to modify the private 
rights of labor and management in the interest of getting 
on with the war. Convening the meeting was an expression 
of faith in what we call the democratic process and its failure 
could have had far-reaching consequences. 

A simple but effective agreement was finally consum- 
mated. It was destined to be the foundation of the emer- 
gency labor policy throughout the war. The exact terms 
of the agreement were: 

1. There shall be no strikes or lockouts. 

2. All disputes shall be settled by peaceful means. 

3. The President shall set up a proper War Labor 
Board to handle these disputes.^*^ 

Formidable difficulties were overcome by the Conference 
in arriving at the voluntary no-strike no-lockout agree- 
ment.^^ Final success in this endeavor was a potent step 

As a result of informal conferences held to assist the President in setting 
up the Board, it became apparent that a tripartite board was the “proper” 
mechanism for dealing with the problems of the future. 

The conferees were in disagreement about whether disputes over union 
security should be within the jurisdiction of the proposed War Labor Board. 
Industry representatives maintained that this issue should be excluded from 
the Board’s jurisdiction and that the existing union status in each plant 
should be continued in the absence of a change agreed to by the parties. 
Labor representatives insisted that disputes over union security would have 
to be adjudicated by the Board if an unqualified no-strike pledge were to 
be given. There was agreement on all other points. The impasse was re- 
solved by the President- In a letter to the Conference dated December 23, 
1^1, he stated that “The three points agreed upon cover of necessity all 
disputes that may arise between labor and management.” The employer 
representatives then accepted “the President’s direction for a peaceful set- 
tlement of disputes and the establishment of a War Labor Board.” When 
this important difference was so resolved, the no-strike no-loekout agree- 
ment was complete. 
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in the mobilization of the civilian economy for war. When 
work-stoppages have to be eliminated, as during a war, the 
soundest way of restricting the rights to strike and to lockout 
is by voluntary agreement of those directly affected. That 
was the way it was done in December 1941. The Labor- 
Industry Agreement gave lie to the Nazi idea that our 
democracy breeds so much factional strife that it cannot 
be strong in war.^® 

The no-strike no-loekout agreement made it possible to 
bring a War Labor Board into being as an agency respon- 
sible for carrying out an understanding between labor and 
management and not as an agency imposed upon these 
parties by the government. Decisions of the board would 
have status because the parties agreed that board determina- 
tions would be final and binding upon them. Strikes and 
lockouts were outlawed because labor and management 
voluntarily agreed to restrict the exercise of these funda- 
mental collective-bargaining rights during the war. These 
agreed-to restrictions are not characteristics of compulsory 
arbitration. 

Since those participating in the December 1941 Confer- 
ence had no specific authority to speak for aU labor and all 
industry, many doubts have been expressed as to whether 
the wartime policy was really voluntary after all. Reserva- 
tions on this score are entirely understandable if no account 
is taken of developments subsequent to the Conference. 
An overwhelming majority of employees and employers 
throughout the country approved and ratified the labor- 
management agreement as the best possible way to meet the 
needs of war. They embraced the agreement as their own 
by voluntarily changing union and company policies to 

^The no-strike no-lockout agreement was not perfectly adhered to and 
it was seriously violated on a number of occasions. These stoppages of 
production should not be condoned but it is only fair to note that they did 
not prevent the “miracle of production” which came to pass. Our produc- 
tion record is sufficient evidence of the soundness of the wartime labor 
policy. 
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conform to the new national pattern. They decided to go 
along. 

In many cases, perhaps in most of them, a union or a 
company accepted a War Labor Board “directive order” 
with great reluctance. A strong disposition to reject an 
award was to be expected whenever one of the parties be- 
lieved the Board action was either inequitable or an im- 
proper reflection of what might have been gained through 
a strike or a lockout. Far more important than any of these 
private considerations was the need of the country for un- 
interrupted production. That required an absence of strikes 
and lockouts regardless of provocation. Not to strike or to 
lockout in the face of provocation was the vital part of the 
agreement which was made. An almost complete accept- 
ance of War Labor Board decisions can be pointed to as the 
best evidence of general labor and industry ratification of 
the agreement entered into by their representatives in De- 
cember, 1941. That agreement can very properly be al- 
luded to as a voluntary understanding between American 
labor and American industry.^® 

The President appointed twelve regular members to 
constitute the National War Labor Board. Equal repre- 
sentation was given to organized labor,^^ industry, and the 
public.^® In agreeing to serve on the Board, labor and 


'“Of approximately 20,000 dispute cases handled by the National War 
Labor Board, there were only 50 in which the final determination was re- 
jected and which were also serious enough to require further action by the 
Executive branch of the government. These cases were certified to the 
President or to the Director of Economic Stabilization. The serious “com- 
pliance cases” were about equally divided between union and management 
rejections. In 40 cases, plants were seized and operated by the government. 
The real “news” was not m the 40 critical cases which received the publicity, 
but in the approximately 20,000 awards of the voluntary arbitration tribunal 
which were accepted by labor and management. 

“ Labor representation was equally divided between the American Fed- 
eration of Labor and the Congress of Industrial Organizations. 

“Alternate industry and labor members were provided from the start 
and arrangements were later made for the designation of substitute industry 
and labor members. A Board resolution providing for substitute members 
was approved by the President in August 1942. The four public members 
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management representatives assumed a direct responsibility 
for seeing to it that the agency proposed by them would 
operate successfully. Each side shared a duty with the 
public representatives for developing procedures and poli- 
cies that would insure a peaceful settlement of all labor 
disputes. 

JURISDICTION OVER ALL LABOR DISPUTES 

In several particulars, the National War Labor Board was 
a unique agency for voluntary arbitration. Arbitration of 
disputes over agreement terms is ordinarily inaugurated 
only after exact issues have been joined. A stipulation to 
arbitrate, covering only a particular dispute, is then exe- 
cuted. The issues to be decided by the arbitrator are 
known before arbitration is selected as the method of settle- 
ment. 

An agreement to arbitrate represents a conclusion of the 
parties to a dispute that it is preferable for an impartial 
party to decide certain points than to stop production over 
them. 

Not all the issues that arise over the terms of a new agree- 
ment are considered to be arbitrable. Some issues can be 
arbitrated with relatively little risk. Others that involve 
basic principles may have to be fought out. 

No issue-by-issue and no case-by-case selection could be 
made of the disputes to be submitted to arbitration during 
the war. All issues were covered by the no-strike agree- 
ment and by the general agreement to arbitrate. Contrary 


served full time. They had no alternates until hfovember 21, 1943, when 
Executive Order No. 9395a made provision for alternate public members. 
Enlargement of the board was occasioned by the increased volume of cases 
that had to be handled under the wage stabilization program. Shortly after 
the Board started to function, associate public members were added by 
Executive Order No. 9038. They were to be assigned to critical dispute 
cases as special mediators. On April 4, 1945, through the issuance of Ex- 
ecutive Order No. 9353, the distinction between regular and alternate public 
members was dropped and public representation was thereafter through 
eight regular members. 
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to ordinary practice, some of the items to be arbitrated 
were not even known when the voluntary arbitration under- 
standing was arrived at. They would arise in the future. 
In giving the War Labor Board jurisdiction over all labor 
disputes arising during the emergency, labor and manage- 
ment ploughed new ground in the use of voluntary arbitra- 
tion. Even those issues ordinarily classed as non-arbitrable 
were to be finally decided by the Board. This became clear 
from even a cursory survey of known existing differences. 

A serious impasse between labor and management repre- 
sentatives occurred during the Wartime Labor-Industry 
Conference over the policy for disposing of disputes about 
union security. Industry representatives sought to make 
this issue non-arbitrable by excluding it from War Labor 
Board jurisdiction.^^ The final understanding, suggested 
by the President, was that the Board should decide all dis- 
putes which, if unresolved, ^'might interrupt work which 
contributes to the effective prosecution of the. war.^^ Union- 
security issues were to be submitted to voluntary arbitration. 
They were formerly high up on the long list of non-arbi- 
trable matters. 


arguing for their position, the industry representatives urged that 
principles governing union status should be adopted along the lines followed 
in World War I. The War Labor Board of World War I did not start to 
function until certain principles to govern its operations had been worked 
out by labor and management- The major point agreed upon in 1918 was 
that the prior status of the union in any plant would be maintained during 
the war imless a contrary agreement was entered into by the parties. Labor 
assented to this principle in 1918 in return for management’s assurance that 
employers would not interfere with the organization of employees and 
would collectively bargain with chosen union representatives. Between the 
two wars, the National Labor Relations Act was passed. Freedom from 
employer interference in organizing was not subj ect to consideration by the 
1941 Labor-Industry Conference. The process of ^‘organizing for collective 
bargaining” was well under way in 1941, however, and the principal cur- 
rent union-organization problem concerned the demand of employees for 
strong, permanent organizations. Since the 1941 conference was imable to 
agree upon a formula to guide the disposition of these disputes, a principle 
had to be evolved by the War Labor Board. The union security issue 
could not be shelved “for the duration” if interruptions to production were 
to be eliminated. 
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The first crucial test of the new arbitration machinery 
was bound to come in a dispute about union security. 
C.I.O. members had already scuttled the old Mediation 
Board over this issue. Consummation of a no-strike no- 
lockout agreement was threatened for a time by the posi- 
tion taken by industry representatives on union security. 
Working out the impasse over union security, in a way that 
would not result in the withdrawal of any of its members 
was the first hurdle to be surmounted by the War Labor 
Board. 

No arbitrary decision would do. Resolution of the con- 
flict had to be by a formula in which both labor and man- 
agement would at least acquiesce. Mediation ability of the 
highest order was called for.^^ Submission of “non-arbi- 
trable” matters to arbitration required the board to use 
mediation techniques, as far as possible, in settling many 
controversies. 

A jurisdiction over all labor disputes covered the “non- 
arbitrable” controversy about union security and every 
other conceivable kind of problem that might arise in the 
field of industrial relations. Exceptions to the Board’s 
jurisdiction were few and far between. Disputes through- 
out most of the transportation industry still remained sub- 
ject to the Railway Labor Act. Certain kinds of employee 
representation questions were within the exclusive jurisdic- 
tion of the National Labor Relations Board. Operations of 
the Fair Labor Standards Administration were to go on as 
usual. Every other kind of labor dispute -could ultimately 

Frank P. Graham, President of the University of North Carolina, 
■was one of the four regular pubhc members of the Board. Among many 
other attainments, he is a mediator of unsurpassed ability. While serving 
on the National Defense Mediation j^oard, Dr. Graham devoted intensive 
study to the union-security question. It became his primary responsibility 
to lead the search of the War Labor Board for an acceptable solution of 
this problem. The success of his undertaking, through widespread accept- 
tance of a maintenance of membership formula, is a great monument to Dr. 
Graham^s efforts. He, more than anyone else, is responsible for the fact 
that disputes over union security did not cause any appreciable interference 
with the wartime production program. 
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find its way to the War Labor Board. Any matter over 
which a strike might occur was a proper subject for War 
Labor Board action.^® 

A duty to handle any dispute that might interrupt pro- 
duction even made it incumbent upon the War Labor Board 
to “do something” about cases over which other govern- 
mental agencies had primary jurisdiction. Bor example, 
whenever foremen went on a strike to secure recognition of 
their union, the War Labor Board was expected to get them 
back on the job. If the National Labor Relations Board 
should hold that foremen were not entitled to Wagner Act 
protection in their organization efforts, a point not con- 
clusively determined during the war, could foremen then 
exercise peacetime rights to strike in order to force recogni- 
tion from the employer? If not, would the War Labor 
Board, acting to provide a substitute for all work-stoppages, 
decide the representation question on its merits? 

As custodian of the no-strike pledge, the War Labor Board 
also had to terminate stoppages resulting from rival union 
claims to represent employees even though a determination 
of the issue on its merits might be referred to the National 
Labor Relations Board. The Labor Relations Board lacked 
final and binding jurisdiction over representation issues 
under the Wagner Act. Unions could choose to engage in 
organization strikes. The War Labor Board was occasion- 

“ Board jurisdiction originally encompassed all labor disputes in aU non- 
government establishments, except railroads, irrespective of the size or the 
character of a business, so long as an interruption of work might interfere 
with the effective prosecution of the war. Under Executive Order No. 
9260, issued on October 3, 1942, the Board jurisdiction was extended to cover 
“all industries and all employees.” When the War Labor Disputes Act was 
passed, Board jurisdiction was specified as covering all employees within 
the term “employees” as defined in the National Labor Relations Act. 

“ On May 18, 1944, by a formal resolution, the War Labor Board accepted 
jurisdiction over eight cases each of which involved relations between a 
company and an organization of foremen. The Board announced that it 
would settle “disputes exclusive of issues concerning bargaining rights and 
alleged discriminatory discharges imder the National Labor Relations Act.” 
A fact- find i ng board was created to investigate all other problems in the 
eight cases. 
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ally importuned by a union, therefore, to decide an em- 
ployee-representation issue “on its merits” as an essential 
corollary to ordering workers back to their jobs. 

Representation questions arising just before the expiration 
of a labor contract posed the thorniest of all the questions 
in this category. If work was to continue without interrup- 
tion, conditions of employment had to be known. What 
would be more logical than to extend the old contract while 
a dispute over the terms of a new one was being worked out? 
Expiring contracts were widely extended as a standard 
War Labor Board practice. All provisions of the old con- 
tract were continued including those that gave security to 
a union whose status as the representative of employees was 
being challenged. Settling all labor disputes by peaceful 
means sometimes brought the War Labor Board deeply into 
the affairs of the National Labor Relations Board.^® 

Work jurisdiction disputes between rival unions also 
came within the purview of the War Labor Board when- 
ever they threatened or caused an interruption of produc- 
tion. Many arguments over what craft was entitled to 
have its members perform certain work were hoary con- 
flicts in which emotions ran high. To achieve even tem- 
porary settlements in some of these cases, an appraisal of 
the merits could require the Board to interpret the mean- 
ing of unclear or conflicting provisions in union charters. 
Up to this time, at least, such questions were regarded as 
matters to be worked out strictly “within the house of labor.” 
The mere possibility that internal affairs of unions might 
be submitted to outside arbitration of a final and binding 
nature was a shock that was pretty hard for unions to take. 
Yet, under the inclusive no-strike agreement, work jurisdic- 
tional disputes were made subject to arbitration.®^ 

®®Ap^rt from the dilemma over extension of expiring contracts, every 
joint problem of the two government boards was worked ont with reason- 
able satisfaction to all concerned by agreements between the two agencies. 

^ Union jurisdictional questions were ordinarily referred by the Board to 
its labor members with a request that they work out a settlement. If the 
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The few examples just cited are merely illustrative of the 
many questions, not confined to fixing the usual terms of 
collective agreements, which came up for arbitral settle- 
ment under the unqualified no-strike pledge. Peaceful 
means for disposing of all of them had to be devised. Ar- 
bitration during the war was truly an all-inclusive procedure. 
Promulgation of broad industrial-relations policies by a 
government board was an inevitable result of the no-strike 
agreement. Voluntary arbitration was attempted on a 
scale previously deemed to be neither possible nor desirable. 

Criteria to serve as guides in disposing of the host of 
varied issues that were either impending or in prospect 
could not possibly have been worked out in advance by 
labor and management. Their agreement to arbitrate was 
necessarily a simple document without a single principle 
to be used in deciding cases. Standards of judgment for 
arriving at equitable decisions would have to be promulgated 
by the Board itself. 

An analysis of the many complex industrial-relations 
problems that had to be dealt with provides the virtually 
unanswerable argument in support of the decision to set up a 
War Labor Board with tripartite composition. A majority 
vote of the tripartite board was selected as a substitute for 
the use of economic strength in determining the critical 
issues of industrial relations. “Give and take” in discussion 
was selected as the alternative to pressure exerted through 
the picket line. 

The “legislative” aspects of this kind of arbitration were 
of far greater importance than any judicial or interpretative 
functions. Unprecedented problems had to be hammered 
out in “tripartite discussion” instead of through strikes and 
lockouts. If the program worked out well, it might be 
looked upon in later years as a form of voluntary arbitration 

labor members were unable to effect an agreement between the unions, they 
sought to get a specific voluntary-arbitration agreement from the disputing 
umons under which the issue would be determined. When these procedures 
failed, the Board had a duty to decide the case. 
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SO broad in its scope as to represent an advanced form of 
collective bargaining or industrial self-government. 

It is unlikely that labor and management would long have 
volunteered to give full discretion to any all-public board 
in the settlement of all labor disputes. If the tripartite 
composition was valuable in the work of the National De- 
fense Mediation Board, it was absolutely essential for the 
National War Labor Board. Labor and management had to 
be “on the inside” if they were to have confidence in the way 
questions, extremely vital to both of them, were handled 
and decided. Yet the advantages of the tripartite Board 
arise from intangible factors and are often obscure. Dis- 
advantages, in contrast, stand out in sharp relief. Conse- 
quently, many of the impartial industrial-relations experts 
forecast that the wartime labor policy as just described 
would prove to be a dismal failure. Voluntary arbitration 
of the scope proposed was viewed as a highly impractical 
proposition. 

Estimates of the life expectancy of the War Labor Board, 
made by “realists” when it started to operate, ranged from 
four to six months. One of the most common criticisms 
was that a tripartite set-up couldn’t possibly work. A 
combination of both mediation and arbitration functions in 
one board was widely appraised as a highly undesirable com- 
bination. In view of the exacting responsibilities assigned 
to the Board and because of the reasoned opinion of many 
experts that the^ agency would soon collapse, real pertinence 
attaches to the question; What made it possible for the 
Board to carry on for the fuU duration of the war? 

The unifying force that permeated the entire country 
during the war was, naturally, of primary importance. As- 
sumption of unusual responsibilities by, everyone became 
commonplace as part of a national effort to prosecute the war 
with all our strength. Still another factor helps explain 
the longevity of the War Labor Board. Experience showed 
that the advantages of “tripartitism” far exceeded its weak- 
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nesses in time of national emergency. Full participation 
of labor and industry representatives in the work of the 
Board helped in the search for policies and for the soundest 
possible answers in dispute cases. A complete familiarity 
with Board problems and an intimate responsibility for 
meeting them was shared by labor and industry leaders 
throughout the entire country.^- 

Determinations of the War Labor Board received the kind 
of acceptance that can come only from knowledge, under- 
standing, and participation. The agreement to arbitrate 
all labor disputes became a reality largely because the tri- 
partite composition made such arbitration possible. In 
addition, two procedures followed.in the day-by-day opera- 
tions of the Board contributed heavily to whatever successes 
were achieved. They were the case-by-case approach and 
an extensive use of mediation techniques in deciding dis- 
putes. Both procedures were important to the effectuation 
of all-inclusive arbitration based upon an unqualified no- 
strike pledge. They will be discussed in the following pages. 

“THE CASE-BY-CASE APPROACH” 

When the War Labor Board started operations, not a single 
policy or rule of procedure was available as a guide to use in 
deciding cases.^® On theoretical grounds alone it could be 
convincingly argued that some agreement on basic principles 
should have been a first order of business. For over-riding 
reasons, to be noted directly, a plunge was immediately made 
into the business of deciding cases. Policies were evolved 
gradually through a method which came to be known as “the 
case-by-case approach.” 

This procedure of the Board has been grossly misunder- 

Labor, management, and public interests were represented equally on 
the national board, on each regional board, and, in fact, throughout every 
phase of the agency^s work. 

Eecommendations and policies of its predecessor, the National Defense 
Mediation Board, were of value but even as respects these guides, under- 
lying factors had to be reassessed by the War Labor Board. 
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stood. Some critics still seem to think that it resulted in an 
arbitration board that decided cases opportunistically with- 
out any regard to definitive policies. This particular criti- 
cism is an error. No one on the board ever had any doubt 
about the need for some guiding principles. They had to be 
built up if for no other reason than to avoid conflicting 
decisions in different cases with comparable facts. A wiU- 
ingness of labor and management to accept decisions would 
not long endure if board actions were capricious or appeared 
to be so. The case-by-case approach was simply a method 
for establishing precedents gradually through decisions in 
key disputes. A body of basic principles was evolved out 
of actual experience in dealing with real problems. In a 
sense, new common law was in the making. 

Differences of opinion existed within the Board itself as 
respects the best way to arrive at guiding principles or points 
of reference. Several major defects of the case-by-ease 
approach were readily apparent. Solution of a critical prob- 
lem between one union and one company might establish 
a sweeping rule for general application. Neither organized 
labor as a whole nor all industry would be satisfied if the 
test ease was relatively weak for one side or the other, 
either as respects the facts or the method of presentation. 

Those directly involved in the test case would have 
grounds for protest if their immediate interests tended to 
be submerged in the general-policy aspects of the case. 
Moreover, in settling the test case, the Board actually would 
lack guiding principles and could be accused of opportunism. 
Parties would have to be alert to avoid being cast in what 
they called a “guinea pig” role. On the other hand, repre- 
sentatives of the general interests of labor and management 
on the Board had to be on the lookout to discern the little 
cases that might establish far-reaching principles. A case- 
by-case approach would also lead to the creation of great 
tensions and major crises over individual cases. 

Many obstacles thus lay in the way of building up a body 
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of principles gradually. This road seemed, nevertheless, to 
be the most practical one to follow. By taking an oppo- 
site course, the Board would have to proceed as though it 
were a kind of constitutional convention. From any practi- 
cal standpoint, creation of a comprehensive body of labor 
principles, complete and precise, before any cases were 
determined was just about impossible. It would also be 
undesirable. Principles would have to be promulgated 
before any practical experience was gained in dealing with 
new and complex problems. An iuordinate degree of rigid- 
ity would also be incorporated in the program at a time 
when flexibility was so essential. War needs could no more 
be anticipated than could changes in industrial relationships 
which would surely take place under wartime operating 
conditions. 

A need to minimize interference, as far as possible, with 
the normal processes of collective bargaining, conciliation, 
and mediation, argued most cogently against any wide-scale 
establishment of inflexible arbitration principles. Once an- 
nounced as Board policy, an “approved principle” would 
have a compelling effect upon labor-management relation- 
ships everywhere in the cotmtry. For example, if the 
Board adopted a policy of setthng aU labor disputes over 
employee vacations by awarding a one week vacation for 
those with plant seniority of one year, further collective 
bargaining on this subject would not be likely. Manage- 
ment would give no more; the unions would take no less. 
Inauguration of principles gradually, on a case-by-case basis, 
would be a serious enough impediment to collective bargain- 
ing. To do so precipitately and comprehensively could 
have a devastating effect. 

After careful appraisal of the situation, the odds strongly 
favored a start in deciding cases without any guiding 
principles at all. Criteria would be built up out of actual 
experience in deciding cases despite the heavy burden that 



UNDER GOVERNMENT AUSPICES 


153 


would be thrown upon disputants in leading cases. A 
great body of guiding principles for deciding cases was ac- 
cumulated by the time the Board’s work was completed. 
Long before this end of the road, many persons who origi- 
nally argued most vehemently for “principles” were demand- 
ing that dispute cases be decided on their own “individual 
merits” rather than by reference to some “bureaucratic” 
rule. How to maintain adherence to principles, in order 
to assure equality of treatment, while still retaining a 
flexibility sufficient to mete out justice in individual cases 
is certain to be a continuing problem in any government 
arbitration board which might be set up. 

From today’s yantage point, there can be little doubt that, 
starthag operations in the critical days of January 1942, the 
War Labor Board actually had no real choice but to uti- 
lize the case-by-case approach. Labor disputes had to be 
handled promptly as a part of the job of getting on wdth 
the war. As a matter of attaining sound relations, any 
kind of a reasonable decision is often preferable to uncer- 
tainty and excessive delay in disposing of an issue. This 
principle of industrial relations needed to be applied in the 
early days of the war. 

A sort of constitutional convention in the field of indus- 
trial relations would doubtless have sent industrial relations 
into a tail-spin. That road could have been traveled only 
by letting current labor disputes pile up while protracted 
discussions about general, abstract principles were engaged 
in. All the anticipated problems of the future, including 
many imaginary ones, would have been combined into one, 
great indigestible mass. Even a casual inventory of the 
host of problems then on hand, or in the immediate offing, 
makes it clear that a master set of principles in the form of 
one great labor-relations document could never have been 
devised or agreed upon. An effort to deduce comprehensive 
policies would surely have accentuated the already wide 
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differences between labor and management. It might even 
have caused a breaking point.^^ 

Therefore, most of the important policy determinations 
during the war were made in particular dispute cases.^® 
A body of principles and a set of precedents were gradually 
evolved by a process in which trial and error played a part. 
Compromises were frequently necessary in order to reconcile 
the fundamental interests of the labor, industry, and public 
representatives. It is in this connection that importance 
attaches to the mediation techniques followed by the Board 
as a standard procedure. A case-by-case approach and an 
emphasis upon mediation were the keys by which a tripar- 
tite board effectuated the all-inclusive voluntary arbitration 
agreement. 

MEDIATION IN ARBITRATION 

'Mediation is inherent in the functioning of any tripartite 
arbitration board. This was especially true of the War La- 
bor Board because of its extensive jurisdiction over current 
and future disputes. Labor and management members are 
assigned to sit on any arbitration board, among other rea- 
sons, to introduce checks and balances on the public 
member or members. Representatives of the parties on 
the board have a duty to assist in bringing about a practical 
decision and to see that the fundamental interest of their 
principals are not injured in any award that is made. 

The reasons which prompt labor and management to use 
tripartite arbitration should be frankly recognized by the 
public member in formulating his responsibilities. A unani- 

^ Only a few weeks previous to tte establishment of the Board, the War- 
time Labor-Industry Conference had been unable to agree about the basic 
principles that should be applied in deciding disputes over union security. 
While that was the ‘TDig” issue of the day, it was still only one of many that 
had to be disposed of. 

““As will be noted later, deviations from this approach occurred when 
directives on wages were issued by the President and by the Director of 
Economic Stabilization in the performance of their duties under the Eco- 
nomic Stabilization Act. 
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mous award of a tripartite board is tantamount to an agree- 
ment between the parties. The “third party” ordinarily 
sets this as the goal toward which to strive. He is, above 
all, a co-worker with the other board members and is re- 
sponsible for getting the assent of both of them to an award 
if he can. 

Tripartite consideration of the facts in a case is advan- 
tageous despite a failure to secure a unanimous award. 
After all, formal unanimity of a tripartite board is the ex- 
ception and not the rule. Informal unanimity is much more 
frequent. A dissent “for the record” may not be too serious. 
Even if none of these results obtain, and if one party on the 
board dissents most vigorously, an award produced as a 
result of tripartite discussion has elements of soundness that 
are not commonly present in a decision made by an all- 
public board. 

One side can easily become emotional and noncooperative 
about a decision made entirely by “an outsider” especiaEy 
if there is no awareness of the weight of the evidence sub- 
mitted by an opponent. Erom their board representatives, 
disputants should learn directly of the cons as well as the 
pros of a case. Before a decision is actually handed down 
they should receive definite assurance from their representa- 
tives that both pros and cons were carefully evaluated iu 
the making of an award. Acceptance of the loss of “a close 
one,” and in good grace, under these conditions is not only 
feasible but likely. To take the bad with the good under 
fair rules of the game, especially when made by the players 
themselves, is as much a part of the American tradition as 
an unwillingness to be told arbitrarily what to do. 

Full utilization of the constructive values of mediation in 
arbitration accounted for one of the important character- 
istics of the War Labor Board. This has sometimes been 
doubted. It has been suggested that; “Regardless of any 
theory, the public members held the balance of power on the 
Board and they called the shots.” The inference is that 
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the agency was, in reality, very much like any other govern- 
ment administrative board except perhaps that the public 
members were subjected to extensive harassment from fellow 
board members. 

Public members of a tripartite arbitration board wield a 
balance of power only when they evaluate opposing con- 
tentions and then cast a vote with one side or the other to 
make up the decisive majority. They then determine which 
contention is black and which is white. Seldom does that 
suffice in laying the groundwork for an equitable decision or 
for developing sound industrial relations. 

Nor is the alternate approach a matter of mere compro- 
mise. During the war, most of the problems which arose 
couldn’t possibly be settled in the interest of anyone by 
a simple choice between labor and management positions. 
Had that course been pursued, the Board wouldn’t have 
lasted very long. One side or the other would have with- 
drawn. The balance of power approach by public members 
was undesirable for still another cogent reason. Positions 
are often initially assumed, either by labor or by manage- 
ment, largely from the point-of-view as to what would be 
ideal for only one interest. Original contentions of either 
side, made as a one-sided proposition, couldn’t be approved 
without disregarding the need for mutual benefits in any 
bargaiu. And the public interests were quite demanding 
in wartime. Asking prices were known; taking prices had 
to be discovered.^® 

^Although the position advanced by each side in the arbitration pro- 
ceeding may often be regarded as ‘‘ideal” from a partisan point-of-view, 
labor and management have learned that a bargain is a good one only if 
advantages do accrue from it to both parties. When demands for “ideal” 
conditions are made, the parties expect to make concessions essential to 
produce a good bargain all around. They would often be shocked if the 
public members of an arbitration board conceived their job to be one of 
maHng a choice between two extreme positions. Under such circumstances, 
arbitration would be a highly risky imdertaking for both sides. The com- 
mon notion that arbitration merely “splits differences” arises as a natural 
consequence of the modifications of extreme positions that have to be made. 
This is not always the way of arbitration. There are cases in which the 
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In most of the dispute cases out of which major policies 
were formulated, public members on the War Labor Board 
couldn’t go along with the extreme position advanced by 
either side. The evidence presented and the needs of the 
country both dictated an intermediate or alternate position 
as the most appropriate decision. IMaking an informed 
and intelligent “compromise” invariably required a knowl- 
edge of technical and complex factors of business operation. 

Sure of the active assistance of labor and industry repre- 
sentatives on the Board, public members could take the lead 
in a search for the most workable and equitable solution. 
The answer, unfortunately, was not always apparent from 
the evidence subnoitted. Far from exercising any balance 
of power, the public members often had to suggest answers 
quite different from any pointed to by the parties. The 
support of either labor or industry representatives, or prefer- 
ably of both groups, then had to be secured for the final 
proposal of the public members. In such cases, labor and 
management members had as great a balance of power as 
any possessed by the public members. 

The day-by-day task of deciding cases on the War Labor 
Board usually tended to be a kind of three-cornered collec- 
tive bargaining. Suggestions of the public members car- 
ried great weight in this proceeding. If labor or manage- 
ment failed to accept a “final proposition” advanced by the 
public representatives, an “aU or nothing” decision, based 
upon the actual exercise of balance of power, might be 
forced. A majority vote was invariably forthcoming as 
the only way of foresta lling such a result. The so-called 
balance of power held by the public members was not 
exercised directly. It served mainly as a reserve power. 

parties negotiate and arbitrate on an entirely different basis. This is when 
the cards are placed on the table” both in negotiation and before the 
arbitration board. When this is done, the “rock bottom” nature of positions 
can usually be readily recognized. Only in such instances are public mem- 
bers on a board able to perform their function by exercising the balance of 
power and foregoing the use of mediation. Cases of this kind are unfortu- 
nately the exception and not the rule. 
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Intra-board mediation was the accepted process for arriving 
at workable and practical decisions. That was in close con- 
formance with the basic decision made when the Wagner 
Act was passed. Industrial relations in America should 
be created out of common understanding rather than by 
government fiat. 

Decisions could be issued after a full tripartite discussion 
with a high degree of certainty that the terms of an award 
would be acceptable to the parties directly affected. In 
voluntary arbitration, mutual acceptability remains as an 
important attribute of a first-class decision. To meet this 
requirement, War Labor Board procedures constituted 
fundamentally a process of persuasions Much more than 
ideological implications prompted this approach. Indus- 
trial relations are sounder and more productive when the 
parties are induced to cooperate than if an attempt is made 
to direct their conduct. Creation of a willingness among 
disputants to acquiesce in board decisions was a high goal 
of the War Labor Board. It was set in response to the 
national need for maximum production. Mediation in ar- 
bitration permeated every aspect of the wartime labor pro- 
gram. 

A unanimous board decision was usually a sure sign that a 
“decision” would be acceptable to both parties involved in 
a dispute. Those uninitiated in industrial relations may 
look upon such a result as no more than a theoretical possi- 
bility. All sides of the W ar Labor Board nevertheless j oined 
in approving a significantly high percentage of all decisions 
made.^'^ Most determinations were made by an 8 to 4 

^From Board records it is estimated that well over 16 % of all issues 
arising in dispute cases were disposed of by unanimous decisions. The per- 
centage was held down by certain voting practices. Industry members 
usually voted against the “standard” maintenance-of-membership provision, 
for the record, while the labor members were quite consistent in voting in 
the same way against application of the so-called Little Steel formula. The 
“pro forma” votes case usually carried no threat that the decision would be 
resisted. 
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vote.^® Public members would join with either labor or 
management to make up the majority. A dissent “for the 
record/’ but without any formal minority opinion, was 
looked upon with good reason as an indication that at least 
one party felt no elation over the results of arbitration but 
would go along with it. A large majority of the cases fell in 
this category. Even where a labor or a management dissent 
was so vigorous as to reflect a deep-seated reluctance of one 
of the parties to acquiesce, the mediation endeavors of the 
Board were helpful. 

Disputants were seldom surprised at the terms of decisions 
made by the War Labor Board. Labor members on the 
Board were in close and constant touch with the union that 
was a party to an important dispute ease. Industry mem- 
bers had a similar relationship with the individual manage- 
ment. Liaison of this sort was a recognized and an impor- 
tant part of the duties of these board members. They 
kept the parties continually informed about difficulties met 
with in disposing of the case. 

Labor and management members also furnished the Board 
with vital information, gotten at first hand from the parties, 
about the effects of proposed orders upon the actual opera- 
tions of a plant. Ideas about how to settle any important 
case were thus thoroughly tested out before they were incor- 
porated in a “final and binding” determination. Labor and 
management retained contact with their case after it went 
before the War Labor Board. They were still called upon 
indirectly to cooperate in working out a solution. If such 
a procedure needs justification, an apparent one is readily 
available. The parties to a case know more about their 
affairs than does anyone else.®® 

^Action by a full board of twelve members was the practice in major 
policy-making cases. Other cases were disposed of by nine-man and six- 
man boards of tripartite composition. 

®®Once general policies were formulated through the case-by-case ap- 
proach, there was less attention to mediating issues covered by an estab- 
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Board determination of a major policy-making case was 
a relatively slow proposition. Mediation and careful check- 
ing back and forth took time. Delays occasionally became 
so exasperating that tensions existing in a plant over critical 
issues were accentuated by Board inaction. At times it 
appeared that speedier decisions, even though less carefully 
considered, might be desirable. Upon analysis, however, 
the net advantages of the mediation procedure always 
weighed heavier. Voluntary acquiescence by both sides 
always appeared to be more vital than the delays that were 
occasioned in bringing about that state of affairs. Potential 
compliance dijfficulties and the possibility of unsound rela- 
tions added up to an excessive price for the advantages of 
speedier determinations. There was no compromise with 
the objective of doing everything possible to bring about as 
close a meeting of minds as could be gotten. 

In only relatively few instances, did the unique mediation 
procedures fail to bring about a settlement that would be 
accepted, however reluctantly. Those cases were the ones in 
which the Board’s authority to make a final and binding 
determination was challenged. Nonconformists disputed 
the applicability of the general no-strike no-lockout agree- 
ment to their particular case. If the voluntary nature of 
the arbitration set-up was denied, there could not very weU 
be voluntary arbitration. 

At “show cause” hearings, the War Labor Board sought 
to convince nonconformists of their duty voluntarily to go 
along with the general policy. Failure in these efforts 
spawned the celebrated cases. They tended to become per- 
sonalized around John L. Lewis, C. PetriUo and Sewell 
Avery. Decisions were issued by the Board in those cases 
with a virtual certainty that they would be rejected. They 

lished principle. It is likely, furthermore, that the methods as described 
were used more extensively in National Board cases than in Regional Board 
cases. The mediation precedes were of most significance, then, in arriving 
at policy-making decisions in major cases. These were the critical issues 
and the critical cases. 
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were not voluntary arbitration awards for the simple reason 
that the parties would not accept them as such. It would 
be entirely erroneous to look upon awards in these cases as 
compulsory arbitration determinations. Quite the contrary 
was the case. They were no more than “recommendations.” 

A refusal of one of the disputants to accept a Board ruling 
raised exactly the same kind of compliance questions that 
were faced earlier by the National Defense Mediation Board. 
In other words, War Labor Board determinations had the 
status of final and binding orders only when both, parties 
to a particular dispute voluntarily accorded that status to 
them. Acceptability of awards to both parties to a dispute, 
and the use of mediation to bring about that condition, were 
among the most essential elements of War Labor Board 
operation. 

Refusals to accept the results of arbitration arose out of 
two basic attitudes. On the one hand, management did not 
genuinely recognize its obligation to accept collective bar- 
gaining as the way to conduct industrial relations. On the 
other hand, unions refused to forego the use of economic 
power as the ultimate determinant of issues even in wartime. 
Both these attitudes constituted failures of voluntarism as 
the foundation of industrial relations under emergency 
conditions. One of the few constructive results from the 
performances put on by the nonconformists was a highlight- 
ing of the voluntary nature of the acceptance of War Labor 
Board orders by the overwhelming majority of unions and 
managements. 

THE COMPLIANCE PROBLEM 

As indicated in the preceding discussion, voluntary accept- 
ance of Board directives had to be relied upon as the only 
practical way of insuring compliance with them. An inter- 
weaving of mediation -with voluntary arbitration was the 
formula used to eliminate compliance problems before 
they arose. But compliance problems couldn’t be entirely 
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avoided. Some unions would inevitably break the no- 
strike pledge, and some companies would certainly refuse 
to follow Board directives. 

What action, if any, should be taken to enforce those 
determinations that were rejected? How could they be 
enforced without a loss of the irreplaceable voluntary aspects 
of the war program? What conditions of work should pre- 
vail when the government seized a plant in order to termi- 
nate a stoppage? These questions were not answered when 
they arose under the National Defense Mediation Board. 
They had to be faced squarely during the war. 

Each refusal to go along with a Board directive was, as 
previously noted, a rejection of voluntary arbitration in 
wartime. One could say that the no-strike no-lockout 
pledge was thereby violated. But the action could not be 
construed as illegal no matter how recalcitrant it seemed to 
be. 

It is basic to this discussion to note that crises over non- 
compliance did not arise as long as production was uninter- 
rupted. If plant operations continued after rejection of 
an award, the War Labor Board renewed its efforts to bring 
about a meeting of minds between the parties or a will- 
ingness to accept a Board order. Compliance cases were 
mainly of this type. They came up principally in “small” 
cases. Most of the compliance cases were finally settled 
by finally getting the parties to acquiesce in the Board 
determination.®^ Adoption of a noncooperative attitude 

Independent unions, not affiliated with either the A.F of L. or the 
contended that they were not a party to the no-strike agreement and 
were not bound by it. A number of them also refused to acknowledge any 
obligation to ^^abide by War Labor Board orders” because labor represen- 
tation on the agency was confined to the two national labor organizations. 

^ ^A major part of the work of the War Labor Board's compliance divi- 
sion was in conducting meetings between the parties. They were urged to 
go along with the Board determination. Efforts were made to secure either 
voluntary accepl^ce of the Board order or an alternative answer accepta- 
ble to both parties. The War Labor Board held the view that, consistent 
with the law, the parties could agree at any time upon a modification of its 
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by either party created a public emergency only if a stoppage 
of production occurred. Something then had to be done by 
the Government in order that the work would be resumed. 

Although the parties were legally free to reject an arbitra- 
tion award of the War Labor Board, they had no license to 
use strikes or lockouts as usual in straightening out their 
private affairs. Exercise of those rights in wartime raised 
a question of more serious import than whether or not a 
Board decision would be effectuated. The issue created by 
an insistence upon the right to strike was not exclusively, 
or even primarily, a problem for the War Labor Board. It 
called for the use of the emergency powers of the President 
or action by the Congress. Private rights would have to 
give way in order to preserve the national security. Any 
decision bearing upon this crucial subject was quite beyond 
the powers of the War Labor Board. 

Government seizure and operation of a strike-bound plant 
became standard first steps in bringing about a resumption 
of production.®^ But that didn’t provide any automatic 
solution to the problem. Workers still had to be convinced 
of their duty to go back to work “for the Government.” 
There were times when employees decided to defer a return 
to work until provision was made for taking care of the un- 
derlying grievances that caused the trouble in the first place. 
This could mean an assurance that a War Labor Board 
order would be effectuated if the employer had rejected it.®* 
It might entail getting employees to go along with a Board 


directiye orders. As a last step in the compliance procedure, the Board it- 
self might hold a public hearing at which the parties were called upon to 
“show cause” why a directive should not be accepted by them. In a number 
of instances this resulted in a clearing up of all difficulties. 

For the reasons that underlay use of such a procedure, see page 165. 
in the case between Montgomery Ward and Company and United 
Mail Order, Warehouse, and Retail Employees Union of the United Retail, 
Wholesale and Department Store Employees of America, Local 20 (CJ.O.) 
(3 WL Reports 99). It is not to be inferred that a return to work was 
held off in this case until such an assurance was given. 
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order despite union opposition.®^ In other instances, a 
modification of the Board order to conform with the mini- 
mum demands of the employees might be sought.®® 

Action taken by the Board constituted a determination 
of a dispute by that government agency that was best 
qualified to fix fair and equitable conditions of employment. 
Such determination might nevertheless not prevail if the es- 
sential ingredient of acceptability was lacking. Putting a 
board determination into effect in a particular case, such as 
in the bituminous coal disputes, would have called for more 
coercion than should or could be employed by that agency 
of government called upon to operate a facility. A consider- 
able amount of mediation might be engaged in after plant 
seizure. A new kind of collective bargaining — ^between the 
government-operating agency and the representatives of the 
employees — could also be brought into being. 

Procedures to be followed in seizing a plant and in de- 
ciding upon emplojment conditions to prevail during gov- 
ernment operation of a seized facility were considerably 
clarified in June 1943 when the War Labor Disputes Act was 
passed by Congress. Up to that time, a stoppage of pro- 
duction was dealt with only under the emergency powers of 
the President. Now the legislative branch assumed a part 
of the burden of restricting private rights in the interest of 
the general welfare. It was impelled to do so by a coal crisis. 

Representatives of the United Mine Workers refrained 
from participating in War Labor Board consideration of 
the 1943 coal case. A directive order to settle the dispute 
was issued by the Board on May 14, 1943. It was not ac- 

“This was the course followed, for example, in the case between Cali-- 
fomia Metal Trades Association, San Francisco Machine Shop Division and 
International Association of Machinists, Lodge 68 (AJF. of L.) (17 WL 
Reports 669). The union had refused to foUow a Board order directing a 
removal of a ban on overtime and the operating agency sought to effectuate 
this order. 

An example is in the Memorandum Agreement between the Secretary 
of Interior and United Mine Workers of America concerning Operation of 
Bituminous Coal Mines (12 WL Reports 64). 
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cepted by the union and the mines were struck. Action by 
Congress was widely demanded and the War Labor Disputes 
Act was passed. 

Congress formally approved, in general, the plant-seizure 
policies previously followed by the President.®® As respects 
conditions of work in seized facilities, it- was provided that 
a “plant, mine or facility, while so possessed, shall be op- 
erated under the terms and conditions of employment which 
were in effect at the time possession of such plant, mine or 
facility was so taken.” An orderly method for affecting 
changes in those conditions was also specified. Representa- 
tives of a majority of all employees or the government- 
operating agency could “apply” to the National War Labor 
Board for a “change in wages or other terms or conditions of 
employment.” 

Under the War Labor Disputes Act, so-caUed directive 
orders of the War Labor Board might not be effectuated by 
the government if they were rejected by one of the parties to 
the dispute and if a strike then ensued. A procedure was 
set up by Congress under which the terms of such orders 
could be modified. Failure to go along with an original 
Board order could, nevertheless, be highly disadvantageous 
to both sides. Workers would be called upon to return to 

In Section 3 of the War Labor Disputes Act. Government seizure and 
operation of a plant was sanctioned by Congress to prevent interference with 
“the manufacture, production, or mining of any articles or materials which 
may be required for the war effort or which may be useful therewith.” The 
extent of the government's seiziire power imder the Act became important 
in the Montgomery Ward case when the company's mail order and retail 
establishment was taken over. The company contended that a shut-down 
of its operations would have no effect upon the war effort and the govern- 
ment lacked authority to seize the plant. A threatening aspect of the case, 
however, was the possibility of a spread of the strike to nearby manufac- 
turing plants that were geared directly to the war effort. The epidemic 
possibilities inherent in every work-stoppage made practically every strike 
an unwarranted risk in time of war. 

^ By Section 4 of the Act. 

®®By Section 5 of the War Labor Disputes Act. An approval by the War 
Labor Board of a request for changes in conditions of employment was then 
subject to approval of the President. After that, the conditions approved 
by the Board had to be effectuated by the operating agency. 
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work under disputed conditions of employment. Manage- 
ment might be excluded from subsequent procedures avail- 
able for settling employee claims. On balance, the greatest 
risks from seizure were borne by management. Sanctions 
could operate against them but there was still no way to 
compel employees to get back on the job if they were dis- 
satisfied with the terms of employment. 

The War Labor Disputes Act did make it unlawful for 
any person to call a strike or to assist in the conduct of 
a strike agamst a government-operated plant. Banning 
strikes against the government was a new device. The re- 
striction was actually not as sweeping as might appear on 
the surface. No individual employee would engage in an 
unlawful act “by reason only of his having ceased work or 
having refused to continue to work or to accept employ- 
ment.” Distinguishing between a concerted refusal to work 
and a unanimity of individual decisions not to go back on the 
job was soon found to be a difficult proposition. 

Union officials could not legally interfere with the return 
of employees to work in a seized plant but individual em- 
ployees might lawfully refuse to go back. The workers 
could even be unanimous in their individual opinions. Bi- 
tuminous coal miners were, at least technically, unanimous 
in their decision to stay off the job during the 1944 coal dis- 
pute. Operations could not be resumed under previously 
existing conditions of work, as contemplated by the War 
Labor Disputes Act, even though the mines were in posses- 
sion of the government and were being operated by the gov- 
ernment. 

In the face of this kind of an impasse, the operating 
agency had to propose new conditions of employment in an 
effort to create a willingness of employees to work. In the 
case of the coal miners, the necessary change of employee 
opinion could be affected only if one particular condition 
prevailed— if there was an agreement subscribed to by their 
union. The unwritten law of “no contract, no work” had to 
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be complied with. Under these conditions, the operating 
agency was impelled to consummate an agreement with the 
union as the only way of getting a resumption of operations. 

Certain restrictions were placed upon the exercise of the 
right to strike by the War Labor Disputes Act. As just 
noted, individual employees were not required to work 
against their wills even though strikes against government- 
operated plants were made illegal. There was an additional 
restriction upon the right to strike. Unions were required 
to give notice®® of a threatened work-stoppage in any plant 
operated by a “war contractor.” Unmterrupted production 
was required in such plants for thirty days following the 
filing of such notice. During the thirty-day “cooling off” 
period, the National Labor Relations Board was required to 
take a secret ballot to determine whether or not the em- 
ployees “will permit any such interruption of war produc- 
tion.” This attempt at inhibiting strikes calls for some 
comment. 

Making government facilities available to permit em- 
ployees with a grievance to vote for or against striking was 
among the more quixotic of the wartime policies. Some 
Congressmen apparently held the view that strikes in war- 
time could only possibly arise as a result of the machinations 
of union leaders. They reasoned that if the employees could 
only express their real wishes in a secret ballot the threat of 
strikes would disappear. Conniving union leaders would be 
put in their proper place. 

If the reasoning were correct, the risk of strikes could be 
eliminated in a simple way without any Congressional action 
restricting the right to strike. The reasoning was not cor- 
rect. Most workers truly wanted to avoid strikes in war- 
time. But they didn’t want to work at conditions that 
seemed to be grossly inequitable. And, of course, the great 
majority of strikes that took place during the war were 

®®To the Secretary of Labor, the National Labor Eelations Board, and 
the National War Labor Board. 
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initiated by the employees themselves often over the strenu- 
ous opposition of their union leaders. The strike-vote pro- 
cedure provided by the War Labor Disputes Act served as a 
new device to use in the never-ending struggle of employees 
for better conditions of employment. 

Employees knew full well that a vote against striking 
would vastly increase the difficulties faced by their negotia- 
tors in getting the employer to “grant” a substantial part 
of any “demands” under discussion. Their bargaining posi- 
tion would be adversely affected by a vote expressing a de- 
termination not to strike under any conditions. Notice 
would thereby be given to management that every union 
demand could be rejected with safety. When employees 
were given an opportunity to east secret ballots about the 
use of strikes in wartime, they ostensibly voted to authorize 
work-stoppages. In practically aU these instances, the vote 
to strike was actually cast to strengthen the union’s bargain- 
ing position. It was, in most instances, no expression of a 
willingness to strike at all. Prosecution of the war would 
surely have been impeded if strikes had taken place in every 
instance where a majority of the workers voted “yes” on 
the secret strike ballot. 

Some of the elementary facts of life about industrial rela- 
tions, made eminently clear from that experience, have yet 
to be generally understood. Interest still runs high in the 
conduct of secret polls by the government to find out the 
true sentiment of the employees. An employee vote, many 
still believe, could be taken as respects the acceptability of 
terms of employment offered by management in collective 
bargaining. There is a disposition to believe that union 
representatives do not express the real desires of the em- 
ployees.'*® In some cases, union positions doubtless do not 

^ Employee ballotmg on various issues in dispute was provided for in a 
number of the acts passed by state legislatures in 1947 as well as, under 
certain conditions, in the Taft-Hartley Act passed by Congress in the same 
year. 
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reflect the will of a majority of the members. In most in- 
stances they unquestionably do. 

Any voting procedure designed to show a difference of 
opinion between a union and its members lends itself to use 
as a tactical device to augment bargaining strength. For 
example, turning down the best offer made by management 
in collective bargaining may be simply a new way of “jack- 
ing up” the price of settlement. Why shouldn’t employees 
reject the employer’s best offer in a case where such rejection 
involves a minimum risk of getting less and a fair chance of 
getting more? It is not likely that tactical considerations 
can ever be substantially removed from voting procedures 
of the kinds under discussion. 

One further aspect of the strike-vote procedure set up 
under the War Labor Disputes Act should be referred to. 
The duty of the National Labor Eelations Board to take 
strike votes carried an unavoidable implication that em- 
ployees retained the right to strike in wartime. Many 
workers were surprised to note that they could actually 
secure government approval of their exercise of that right 
merely by_ conforming to certain required procedural steps.*^ 

After passage of the War Labor Disputes Act, the no- 
strike agreement of labor hung precariously in the balance. 
A number of incongruities had to be cleared up. AH over 
the country, workers wanted to know whether or not the 
national policy for settling labor disputes in wartime rested 
upon the volrmtary no-strike agreement or upon the Con- 
gressional policy of cooling off and then striking. 

Firm steps to maintain the no-strike policy were taken by 
the War Labor Board. Labor and management representa- 

^ The War Labor Disputes Act was not explicit about the interpretation 
to be placed on a “yes” vote. It merely provided that “the National La- 
bor Relations Board shall by order forthwith certify the results of such 
balloting, and such results shall be open to public inspection.” The War 
Labor Board insisted that the vote was solely to determine desires and 
gave no right to strike. It was not easy to answer the puzzled inquiry: 
“What was the vote all about?” 
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tives joined with the public members in unanimously insist- 
ing that the voluntary commitments taken and given in the 
no-strike no-lockout agreement had to be carried out, irre- 
spective of any policy laid down by Congress. Agreements 
voluntarily made have to be carried out. This was made the 
main argument. It finally prevailed but only because of 
the vigorous position taken by a tripartite board. 

As respects effectuation of its orders, which is the main 
subject under discussion here, the War Labor Board con- 
sidered that to be a “compliance” matter and not an “en- 
forcement” problem. The choice made as between these 
two terms is most revealing of the basic philosophy under- 
lying the Board program. Efforts to secure labor and 
management acceptance of an order, or to bring about an 
agreement between the parties upon alternative terms of em- 
ployment, continued long after a board determination was 
rejected by one side or the other. Voluntarism typified the 
work of the War Labor Board from the beginning to the end 
of its procedures. 

The formula of voluntarism was modified only if a work- 
stoppage actually occurred. Issues then raised were far 
beyond the jurisdiction of the War Labor Board. Whether 
private rights should be modified in the public interest then 
became the problem. This one could only be dealt with by 
the legislative and executive branches of the government. 
Both branches grappled with the problem. In spite of aU 
the stresses and strains of World War II, no attempt was 
made by the government to require individual employees to 
work against their wdU. 

Even when limitations were placed upon the exercise of 
the right to strike, by the War Labor Disputes Act, a so- 
caUed cooling-off period was the main restriction. The no- 
strike no-lockout agreement, voluntarily entered into by 
labor and management, restricted the private rights of these 
parties to an extent far beyond anything that was done by 
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Executive Order or Congressional action. More than any- 
thing else, that testifies to the efficacy of a wartime policy 
based upon voluntarism. 

THE WAGE-STABILIZATION PROGRAM 

When first established, the National War Labor Board had 
one function — ^the settlement of labor disputes. For rea- 
sons previously expressed, the voluntary acceptance of Board 
jurisdiction and of Board determinations in particular dis- 
pute cases was an essential part of the wartime labor pro- 
gram. Instead of relying upon relative economic power to 
be the final arbitrament in disputes, labor and management 
by and large agreed to accept the majority judgment of a 
tripartite board. 

To permit a decision “on the merits” of a particular case, 
the War Labor Board was given the widest kind of latitude 
in deciding upon appropriate terms of employment. Serv- 
ing as a substitute for a strike, the War Labor Board author- 
ity to direct was as broad as the power of labor and manage- 
ment to agree. Acceptance of the Board’s judgment, as 
determined by a majority vote, was the quid -pro quo for an 
unqualified no-strike no-lockout agreement.^^ 

A clear-cut, though somewhat complex, national policy 
for settling labor disputes in wartime was thus created. 
The necessities of fighting the war blurred the outlines of 
that policy almost before it had gotten well under way. 
Wage stabilization was the discordant note. Government 
(fireetion of labor and management was emphasized in this 
phase of labor relations. This was in marked contrast to the 
cooperative approach epitomized by the War Labor Board. 

^ In accordance with this idea, the War Labor Board was made an in- 
dependent agency within the Office of Emergency Management. It was not 
set up as a part of the Department of Labor because management and 
labor representatives on the Board could not be made subject to direction. 
They sat on the Board to be vigorous advocates and, in this particular at 
least, they were no disappointment. 
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Reconciliation of these two fundamentally different policies 
was the most exacting of aU the problems encountered by the 
Board. 

A mounting inflationary spiral caused widespread con- 
cern right from the start of the war. Before many months 
elapsed, a national wage-stabilization policy was incorpo- 
rated in an Act of Congress.^® From then on, decisions in 
wage disputes did not represent solely the independent judg- 
ment of the War Labor Board but depended, to an increas- 
ing extent, upon wage regulations promulgated elsewhere. 
From then on, there were persistent questions about 
whether, by inaugurating a wage-stabilization program, the 
government had modified or scrapped the no-strike agree- 
ment. 

There could be little doubt of the need for an economic 
poUey to keep inflationary forces in check. Organized labor 
cooperated with the efforts of the War Labor Board to take 
this factor into account when decisions in wage dispute cases 
were made. On the other hand, many labor leaders insisted 
that the no-strike no-lockout agreement was violated by the 
government whenever decisions in wage cases were directed, 
in any degree, by some other governmental agency. The 
no-strike policy was dependent upon the ability of a tripar- 
tite board to exercise its independent judgment. Stabilizing 
wages without unstabilizing industrial relations had to be 
accomplished if the wartime economy was to be kept on a 
reasonably even keel. 

A major r^ponsibility for developing any wage-stabiliza- 
tion program had to be assigned to the War Labor Board as 
the best way to insure that the no-strike agreement would 
be adequately protected and kept intact. Wage stabiliza- 
tion was added to the disputes-settling function of the 
Board. The manner in which this was done, as well as the 
crises that arose in consequence, makes up a major part of 
the history of industrial relations in World War II. A de- 
tailed consideration is in order. 

“ Reference is to the Economic Stabilization Act of October 2, 1942. 
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The Seven Point Program 

During the first few months of its existence, the attention 
of the War Labor Board was focused ahnost exclusively upon 
the union-security issue. By comparison, any wage prob- 
lems seemed to be of very secondary importance. Union 
security involved “basic principles”; wage disputes, it was 
believed, could always be worked out by “give and take.” 
Before the union-security question was finally resolved, how- 
ever, the duty of the Board to decide wage cases so as not 
to add to the growing inflationary threat loomed as a re- 
sponsibility of the first magnitude. 

The nature of the Board’s duty in wage cases was first 
spelled out by President Roosevelt on April 27, 1942, when 
the so-called Seven Point Program was announced. Vari- 
ous groups were called upon by the President to cooperate 
voluntarily in avoiding policies that would bring about a dis- 
astrous race between wages and prices. The War Labor 
Board was instructed to stabilize the wage-rate structure of 
the country by greatly restricting the extent of the wage in- 
creases ordered in dispute cases. 

With the issuance of the Seven Point Program, the duties 
of ah. members, but especially of the public members, on the 
War Labor Board were extended. Instead of seeking a 
meeting of minds under any terms agreeable to labor and 
management, the Board had to be critical of the terms of 
settlement themselves. A linaitation of the area within 
which agreement might be effected was the principal result 
of the Seven Point Program. Wage policies promulgated 
by the War Labor Board at this stage of the stabilization 
program were in the nature of self-imposed restrictions upon 
the exercise of its judgment in deciding dispute cases. The 
Board evidenced a ready willingness to work out such self- 
imposed restrictions. 

The so-called Little Steel formula came into being on July 
16, 1942. It was announced by the Board as a restriction 
upon general wage increases required to effectuate the 
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President’s Seven Point Program.'*^ Full discretion to mod- 
ify or to abandon the Little Steel formula at any time was 
retained by the W ar Labor Board. It was made quite clear, 
moreover, that a continued adherence to this wage policy de- 
pended in no small measure upon the success of other agen- 
cies of the government in stabilizing those prices which 
affected the cost-of-living. Development of the Little Steel 
formula was, incidentally, an outstanding example of the 
way general principles were derived through a case-by-case 
approach.'*® 

Inadequacies of the safeguards being thrown up against 
wage-rate inflation soon became aU too apparent. Limita- 
tions had been placed only upon those wage increases that 
were ordered by the War 'Labor Board in dispute cases. 
Wage increases in the absence of a dispute were subject to 
no limitations at all. Greater wage increases could be made 
available to employees through negotiated agreements or by 
voluntary unilateral action of employers whose workers were 
not organized. Ordinarily, this duality of treatment would 
have created no important problem. Employers don’t usu- 
ally offer large wage increases. With the increasing tempo 
of war production, however, powerful economic forces began 
to push wages steadily upward in the uncontrolled areas. A 
race between wages and prices seemed to be imminent. 

** The Little Steel formula brought just one particular kind of wage move- 
ment under control. That was the upward movement of the general wage 
level, in the form of general or across-the-board increases, in response to 
increases in the cost-of-living. From the beginning of the war emergency, 
January 1, 1941, cost-of-living had risen by 15 % according to the B.L.S. 
index. Under the Little Steel formula, general wage increases, made be- 
cause of cost-of-living changes, would be limited to a total 15% increase 
in wage rates since January 1, 1941. 

^ The case was ^‘in the matter of” Bethlehem Steel Corporation, Repub- 
lic Steel Corporation, Youngstown Sheet and Tube Co., Inland Steel Co., 
and United Steelworkers of America (CJ.O.), formerly known as Steel 
Workers Organizing Committee (CJ.O.) (1 WL Reports 325). This was the 
first case before the War Labor Board in which a general industry-wide 
wage increase was sought to compensate for changes in the cost-of-living. 
A principle was evolved to cover that kind of problem. Mention may be 
made of the fact that the four companies were known in industry as the 
^Xittle Steel” companies; the United States Steel Corporation being known 
as “Big Steel,” 
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Adequate control of inflationary forces required all-inclu- 
sive restrictions upon even those wage increases that employ- 
ers were willing or anxious to make. It was indeed a novel 
situation when the government had to become concerned 
about the propensity of management to pay voluntarily 
higher wages than were good for the country. There was, 
nevertheless, a stark reality about the concern. One of the 
most critical problems about running a plant in wartime was 
getting a full complement of workers. Bidding up labor 
rates was a natural course for management to pursue when 
employees were hard to get and when most concerns had 
an ample “ability to pay” substantial wage increases. The 
government paid the bill. Attempts of one company to 
solve its manpower problem by a wage boost, which it was 
able to pay immediately, forced other companies in the same 
labor market to increase their wages, in order to hold their 
workers, even though they lacked ability to pay. In many 
instances prices were greatly increased. As a result, wages 
were increased without any constructive assistance to solu- 
tion of the manpower problem. 

A number of additional considerations made a compre- 
hensive wage stabilization program necessary. Only then 
would the same standards of equity apply equally in dispute 
cases and negotiated adjustments. Unless this were done, 
labor turnover could increase so greatly as to affect war pro- 
duction adversely. And, of course, bidding pp labor rates 
in a disorderly and vain attempt to solve a manpower short- 
age would not only increase prices but also the government’s 
cost of running the war. Grovernment control over all wage 
changes soon appeared as a necessary part of mobilization 
for war. 

A Consressional Stabilization Program 

The country was about to go into another unique experi- 
ment. Congress concluded that aU wages had to be brought 
under control as part of a comprehensive effort to stabilize 
prices and the cost-of-living. To carry out this intent, the 
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Economic Stabilization Act was passed on October 2, 1942. 
The President issued Executive Order No. 9250 on the fol- 
lowing day in order to meet his responsibilities under the 
Act. By the terms of this Executive Order, the National 
War Labor Board was given the responsibility for develop- 
ing and administering a wage-stabilization program in con- 
formance with the terms of the new law.^® 

The new regulations provided that; “no increase in wage- 
rates, granted as a result of voluntary agreement, collective 
bargaining, conciliation, arbitration or otherwise, and no de- 
creases in wage-rates, shall be authorized unless notice of 
such increases or decreases shall have been filed with the Na- 
tional War Labor Board, and unless the National War Labor 
Board has approved such increases or decreases.” No wage 
change could legally be made by any employer, therefore, 
without War Labor Board approval. Severe penalties were 
available to support enforcement of the law.'^^ 

A wage-stabilization program and not a “wage freeze” was 
inaugurated. The great variety of reasons that could be 
used as bases for approving wage increases even seemed 
to be at variance with the stated objective of wage stabiliza- 
tion. These reasons were outlined in the Executive Order as 

**The Executive Order also provided for the inauguration of new price 
and salary controls. It further created the Office of Economic Stabiliza- 
tion with power to issue directives to all government agencies, including the 
War Labor Board, to any extent necessary to achieve the stabilization ob- 
jectives of the Act of Congress. 

*"^16 Economic Stabilization Act provided, in Section 5, that “The 
President shall also prescribe the extent to which any wage or salary pay- 
ment made in contravention . . . shall be disregarded by the executive de- 
partment and other governmental agencies in determining the costs and 
expenses of any employer for the pupioses of any law or regulation.” In 
Executive Order No. 9250 the President ordered that any illegal wage 
‘shall be disregarded by the Executive Department and other governmental 
agencies in determining the costs of expenses of any employer for the pur- 
pose of any law or regulation including the Emergency Price Control Act 
of 1942 ... or for the purpose of calculating deductions under the Revenue 
Laws of the United States or for the purpose of determining costs or ex- 
penses under any contract made by or on behalf of the Government of the 
United States.” 
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follows: “The National War Labor Board shall not approve 
any increases in the wage-rates prevailing on September 15, 
1942, unless such increase is necessary to correct maladjust- 
ments or inequalities, to eliminate substandards-of-living, 
to correct gross inequities, or to aid in the effective prosecu- 
tion of the war.” To approve wage increases in each of the 
mentioned categories while stUl maintaining the general wage 
levels existing on September 15, 1942, as specifically required 
by the Stabilization Act, was quite a challenge. Under the 
order, the door to wage increases was first slammed shut with 
a bang and then it was thrown widely open again. The War 
Labor Board was evidently expected to devise some way of 
pushing the door back to a slightly ajar position. 

As a preliminary to embarking upon its onerous wage- 
stabilization activities, the Board had to decide just what 
wage increases could be allowed in each of the various cate- 
gories of permissible adjustments without changing the 
general level of wages that existed on September 15, 1942. 
Congress and the President outlined the general objectives 
and the War Labor Board was expected to work out a de- 
tailed policy under which these objectives could be attained. 
None but highly limited wage adjustments could be made in 
each of the several categories of permissible increases if the 
general level of wages was to be stabilized. 

Combining a duty to work out the wage-stabilization pro- 
gram with a responsibility for settling aU labor disputes 
brought anomalous functions together in the War Labor 
Board. Compelling reasons supported the combination. 
Working out wage-stabilization principles to effectuate the 
Seven Point Program had already given the Board an experi- 
ence in dealing with the problem at hand that was not dupli- 
cated in any other government agency. One other reason 
was most cogent. Wage stabilization couldn’t mean one 
rule for dispute eases and another for the so-called volun- 
taries. The same agency had to handle both if there was to 
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be uniformity of treatment. That agency had to be the War 
Labor Board because its continuance was required by terms 
of the no-strike no-lockout agreement. 

Although there was no practical alternative to the assign- 
ment of wage-stabilization responsibilities to the War Labor 
Board, the results were disadvantageous in a number of par- 
ticulars. An overwhelming administrative job had to be 
assumed by an arbitration board that was peculiarly adapted 
to the making of value judgments and the reconciliation of 
conflicts by compromise. Twenty or more voluntary appli- 
cations for approval of wage increases were to be handled 
for every dispute certified to the Board. Such a flood of 
voluntary applications couldn’t possibly be given individual 
tripartite discussion. They would have to be processed in 
a routine manner by administrative officers.^® 

Wage policy statements and general regulations to be 
used in handling the voluntary applications had to be 
worked out in advance by the Board for the guidance of its 
administrative officers. No case-by-case approach was pos- 
sible if the demands of wage stabilization were to be met. 
Administrative rules became more numerous and more de- 
tailed as the load of “voluntaries” increased. The delib- 
erative board was never quite happy with its heavy adminis- 
trative responsibilities. And it grew progressively more and 
more restive about the limitations imposed by the wage- 
stabilization program upon the settlement of labor disputes. 

Mediation in voluntary arbitration was hampered to a 
marked degree by the removal of a large element of “give and 


"From October 3, 1942, mta August 18, 1945, board records disclose that 
a total of 453,373 requests for approval of proposed wage increases were 
filed. This compares with 20,692 dispute cases certified to the Board from 
January 12, 1942, until August 18, 1945. When the War Labor Board was 
given wage-stabilization responsibilities, its regular staff totaled less than 
200 employees. A rapid staff expansion and the setting up of Regional 
Boards became immediately necessary. The peak in number of employees 
was reached in 1945 when the Board had 2613 full-time employees, 1162 
part-time or per diem employees, and 618 persons who served without com- 
pensation. 
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take” over wages, which is imphcit in collective bargain- 
ing, mediation, and voluntary arbitration. Wages were no 
longer determined as a matter of judgment or by a “feel of 
the situation,” The acceptability factor became virtually 
non-existent in wage eases. Wage determinations had to 
conform to the rules whether the parties liked the results or 
not. 

Sweeping changes in previous concepts about wage deter- 
mination in dispute cases came in with economic stabili- 
zation. President Roosevelt stated the reasons for these 
changes. In a message sent by him to Congress in Septem- 
ber 1942, just prior to the passage of the Economic Stabiliza- 
tion Act, he stated : “in war times and particularly in times 
of greatly increasing prices, the government itself has a very 
vital interest in seeing to it that wages are kept in balance 
with the rest of the economy . . . Owing to the fact that 
costs of production are now, in so many cases, being passed 
on to the government, and that so large a percentage of 
profits would be taken away by taxation, collective bargain- 
ing has changed a great deal from what it was in peacetime. 
In times of danger to our economy, the government itself 
must step into the situation to see to it that the processes 
of collective bargaining and arbitration and conciliation are 
not permitted to break up the balances between the different 
economic factors in our system.” In other words, the public 
interest in collective bargaining required not only a peaceful 
settlement of all disputes but also a limitation upon the kind 
of wage terms that could be agreed to by labor and manage- 
ment. 

Collective bargaining and the discretion of negotiators 
were deliberately restricted by the government as a war 
measure. Substantive issues were decided by the govern- 
ment. The qualifications on wage changes would obviously 
have to be recognized by the War Labor Board since the 
stabilization program set up by the Congress was binding 
upon aU. There could be no doubt on this score. The 
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really serious question was whether the Congressional limi- 
tation upon the judgment of the War Labor Board consti- 
tuted a scrapping by government of the no-strike no-lockout 
agreement. Was the price of wage stabilization to be an un- 
stabUization of industrial relations? 

The part of Executive Order No. 9250 that caused greatest 
concern, particularly to those who were aware of the manner 
in which the War Labor Board had been built up on a volun- 
tary basis, was the section granting the Director of Economic 
Stabilization authority to issue policy directives. In this 
connection, an immediate issue was drawn. 

The order particularly specified “that where the National 
War Labor Board or the Price Administrator shall have rea- 
son to believe that a proposed wage increase will require a 
change in the price ceiling of the commodity or service in- 
volved, such proposed increase, if approved by the National 
War Labor Board, shall become effective only if also ap- 
proved by the Director.” Final decisions in certain wage 
disputes were thus to be made by the Director of Economic 
Stabilization and not by the War Labor Board. In addition, 
policy directives of the Director could be issued at any time 
to supersede the tripartite judgment of the Board that was 
the quid pro quo for the no-strike agreement. 

Organized labor feared that wage-stabilization necessities 
could easily result in divesting the Board of all discretionary 
power over wages. It might even become an administrative 
agency responsible for carrying out a wage program evolved 
solely by the Director. Labor representatives on the Board 
were willing to assume a responsibility for getting employees 
to go along with decisions which they helped to formulate 


“Some labor leaders, fully aware of the need for economic stabilization, 
held the conviction that labor would be fully justified in seeking a new 
policy for settling disputes on the ground that the government “violated” 
the pact establishing the War Labor Board when it inaugurated the wage- 
stabilization program. They also reaped ttot no better substitute for the 
"War Labor Board would be found if the issue was drawn. Under these 
circumstances, labor members did not withdraw from the War Labor Board, 
but some of ^em insisted that the government failed to carry out its part 
of ibe no-strike bargain. 



UNDER GOVERNMENT AUSPICES 181 

on the tripartite board. They refused to guarantee support 
of decisions made by an individual government officer. The 
very notion that one person might make final wage deci- 
sions was vigorously opposed by the unions as being wholly 
contrary to the cooperative undertaking that was being 
successfully worked out. 

The argument came to a head over the right of the Direc- 
tor of Economic Stabilization to reverse a wage determina- 
tion of the Board solely on the ground of possible price con- 
sequences. As the Executive Order stood, board action in 
these cases was no longer a final determination of the labor 
dispute. A board directive could be vetoed even though it 
fairly weighed the equities in a case and despite the fact that 
it was made in full conformance with the wage-stabilization 
policy. 

Besides the fundamental principle involved, a number of 
practical problems incident to efficient plant operation were 
created. Under the rule in question, the wage-stabilization 
policy would not necessarily be applied uniformly to all em- 
ployees. Revocation of a wage adjustment, otherwise per- 
missible under stabilization rules, because of price conse- 
quences, would entail continued payment of inequitable 
wages to some employees in order to subsidize the price of a 
conamodity. 

No voluntary arbitration board could long exist under 
rules which, by their very nature, contemplated discrimina- 
tory treatment of some wage earners. Granting a wage in- 
crease to employees in a plant on one side of the street while 
denying it on the other side, solely because of variations in 
the anticipated effect upon price, would surely lead at least 
to impaired morale and almost certainly to work-stoppages. 

The veto power of the Director of Economic Stabilization 
over wage determinations made by the board loomed as a 
serious threat to the continuance of the tripartite board.®® 

^^The veto power was accorded to the Director partly because of a fear 
that the tripartite Board could not properly administer the wage-stabiliza- 
tion program. Public members might be outvoted by labor and industry. 
There was some reason for labor and industry members to join in support 
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That obstacle was quickly removed in conferences between 
the Board and the Director of Economic Stabilization.®^ 
Any problem relative to the effect on prices of a particular 
wage decision was to be discussed with a view to developing 
a mutually acceptable general policy. Board decisions in 
particular cases would not be overturned. With this under- 
standing, the War Labor Board was ready and willing to 
grapple with the wage-stabilization problem. 

The agency that had been established to arbitrate labor 
disputes immediately directed its efforts to the promulgation 
of a general wage policy. It was authorized “to issue such 
rules and regulations as may be necessary for the speedy 
determination of the propriety of any wage increases or de- 
creases in accordance with this order.” Within exceed- 
ingly broad limits, fixed by law and by the Executive Order, 
the War Labor Board sought to define those wage increases 
that would contribute to an equitable wage structure for the 
United States without changing the existing general wage 
level. Only those wages that were most out-of-line could be 
corrected. Laggard rates could be brought up to prevailing 
levels. Such a policy, and only such a policy, could effectu- 
ate the intent of Congress. It was up to the Board to spell 
out the policy.®® 

Looking upon a voluntary wage increase as too great, and 

o£ voluntary applications for approval of proposed wage increases. Man- 
agement was often as anxious as labor to get such approval as a means of 
solving manpower problems. In the actual work of the Board, the out- 
voting of the public members did not materialize. In only a very few 
cases were the public members in the minority. Industry members on the 
Board earned high praise for joining with the public members to disapprove 
many an application made by an employer for a wage increase that would 
have had unstabilizing effects, 

® The first director was James F. Byrnes. 

®®Iieference is to Executive Order No. 9250. 

Mention should be made in this connection of the place of the Little 
Steel formula in wage stabilization. This formula was an important con- 
trol but only a small part of a complete wage-stabilization program. The 
Little Steel formula was related to general wage movements developing in 
response to changes in cost-of-living. There were other wage movements 
that also had to be brought xmder control. Inter-plant and intra-plant 
wage relationships were most important in this regard. 
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even as anti-social, was something new for the United States. 
A program to keep down wages, despite all the upward pres- 
sures of powerful economic forces that existed during the 
war, could easily have been more honored in the breach than 
in observance. Experience soon showed that employers 
who wanted to give wage increases could think up very 
ingenious ways of doing so without violating any rules. 
Promotions might be accelerated. Reclassification of em- 
ployees into higher job ratings could become “urgently 
necessary.” Other and more indirect methods were also 
available. If even relative success was to come from wage- 
stabilization efforts, labor and management had to be con- 
vinced of the soundness of the program. Their needs could 
not be disregarded while the fight against inflation was con- 
ducted. Voluntary acceptance of labor and management 
was every bit as important to wage stabilization as it was in 
the work of settling labor disputes. For the combined task, 
the tripartite composition of the War Labor Board was more 
essential than ever. 

A definition of the wages-line to be held was made by the 
War Labor Board in its momentous policy statement of 
November 6, 1942. This statement was, in many ways, the 
greatest achievement of the War Labor Board. It had the 
unanimous support of labor, management and public repre- 
sentatives. Labor and management representatives thereby 
indicated their willingness to accept a rigid wage-stabiliza- 
tion program and to incorporate such a program into the 
system of voluntary arbitration that had been set up. A 
major supporting pillar of the entire economic-stabilization 
program was thereby erected by the tripartite War Labor 
Board. Voluntarism was the basis of both wage stabiliza- 
tion and disputes settlement. Self-regulation would be the 
keynote for working out these related problems. 

Cooperation of labor and management with the govern- 
ment in the wage-stabilization endeavor was made possible 
by one condition. The War Labor Board retained a wide 
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latitude in changing wage-stabilization rules. The wage 
policy of November 6, 1942, was neither rigid nor inflexible. 
Any part of it could be revised by the Board at any time, 
within the very broad limits of Executive Order No. 9250, 
by a majority vote of its members. A wide variety of wage 
increases were specifically authorized and, in allowing ad- 
justments in each category, the Board was committed to 
maintain the general level of wages existing on September 
15, 1942, only “so far as practical.” Economic conditions or 
the effective prosecution of the war might necessitate a boost 
in the wage level. If the Board thought such a change was 
desirable, it had the fuU power to authorize more liberal 
wage adjustments. 

Under Executive Order No. 9250, the War Labor Board 
w’as designated as the custodian of the entire wage-stabiliza- 
tion policy. One illustration will clarify the significance of 
this arrangement. In the November 6 policy statement, the 
Board considered the word “maladjustments,” as used in 
Executive Order No. 9250, as a reference to general wage 
increases approvable as an offset to rises in the cost-of- 
living.®* Use of the maladjustment criterion was limited 
by the Board, in both dispute and in voluntary cases, to wage 
adjustments allowable under the Little Steel formula. Any 
other formula might have been selected but the action taken 
seemed best to effectuate the stabilization program. Nev- 
ertheless, the Board possessed the power to modify the Little 
Steel formula at any time if the cost-of-living was not rea- 
sonably stabilized.®® Other details of the wage-stabilization 

The word “maladjustments’^ had previously been so used by the Board 
in connection with the Little Steel formula. 

®®At various times the Board re-examined its November 6 policy with 
particular reference to the rising cost-of-living that eluded control efforts. 
On March 16, 1943, the A F. of L. members presented a formal petition to 
the War Labor Board asking that a modification of the Little Steel formula 
be made because of the mounting cost-of-living. A majority of the Board, 
consisting of the public and industry members, denied the petition on the 
ground that an adjustment was not nece^ry at that time to provide equity 
to the employees. The public members pointed out, however, that a con- 
tinued rise in the cost-of-living might later necessitate a change in this 
wage policy. 
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policy of November 6, 1942, were similarly subject to mod- 
ification by the Board. 

As initially undertaken, then, wage stabilization was the 
primary obligation of the War Labor Board. In protest of 
wage-stabilization requirements, either labor or management 
could withdraw from the Board and force a change at least 
in the administration of the wage-stabilization program. 
Assignment of wage-stabilization responsibilities to the 
Board had the advantage of insuring a flexible program and 
one that would be administered with a regard to industrial- 
relations necessities as well as to minimizing the threat of 
inflation. These arrangements were tentative. Latitude 
retained by the Board might be circumscribed at any time 
and without any notice either by the President or by the 
Director of Economic Stabilization. 

The “Hold the Line” Order 

From October 3, 1942 until April 8, 1943, the wage-stabil- 
ization policy as just described was in full force and effect. 
The President’s “hold the line” order, Executive Order No. 
9328, then fell upon the War Labor Board without warning. 
Suddenly, on April 8, the Board was confronted with the loss 
of virtually all discretion in the general field of wage stabili- 
zation and also in respect to the settlement of wage dis- 
putes.®® 

In a statement issued with the “hold the line” order, the 
President said; “Some groups have been urging increased 
prices for farmers on the ground that wage earners have un- 
duly profited. Other groups have been urging increased 
wages on the ground that farmers have unduly profited. A 
continuance of this conflict will not only cause inflation but 
win breed disunity at a time when unity is essential . . . 

steady rise in cost-of-lmng was causing widespread concern. The 
situation was made doubly serious by demands for higher farm prices dur- 
ing the Spring of 1943. On April 2, 1942, the President vetoed the Bank- 
head Bill which would have increased the prices of certain farm products. 
Shortly thereafter the "hold the line” order was issued in the form of Execu- 
tive Order No. 9328. 
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inflation has been slowed up. Now we must stop it.” The 
President had come to the conclusion that drastic steps to 
control inflation were all-important and had to be taken 
even at the risk of engendering greater difl&culties in the 
stabilization of industrial relations. 

Wage stabilization was transformed into a virtual wage 
freeze. The National War Labor Board was directed to au- 
thorize no further increases in wages or salaries except in two 
categories: (1) those “clearly necessary to correct substand- 
ards-of-living,” and (2) those permissible “in accordance 
wdth the Little Steel formula as theretofore defined by the 
National War Labor Board . . By this time, practically 
all the adjustments allowable under the Little Steel formula 
had been made. The effect of the order, therefore, was to 
keep all w^ages just as they were except when adjustments 
were found necessary to eliminate substandards-of -living. 

Under the new order, wage disputes could no longer be 
arbitrated. An impartial evaluation of the equities and 
merits in a case would have no bearing upon whether or not 
a wage increase was justified. In addition, wage stabiliza- 
tion would become rigid and inflexible. For example, the 
Little Steel formula would no longer be subject to modifica- 
tion by the Board, irrespective of any increases that might 
occur in the cost-of-living. Many labor representatives in- 
sisted with increased vigor that, with the issuance of Execu- 
tive Order No. 9328, the no-strike no-lockout agreement was 
no longer a binding commitment upon them. This time 
they really meant it. 

Besides reviving the issue about the status of the no-strike 
pledge, the “hold the line” order created numerous operating 
problems that were extremely serious both for labor and 
management. One important type of wage adjustment was 
to be entirely eliminated. This was the correction of so- 
called inter-plant wage inequalities, which had accounted for 
the bulk of the wage orders and approvals of the past year. 
Freezing all existing wage-rate relationships between plants 
was unanimously considered by the labor, management, and 
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public members of the Board to be impractical and highly 
undesirable. They knew that such a policy would not only 
create labor disturbances but would make it impossible ade- 
quately to man a number of industries and plants making 
essential war products. 

Wage increases to adjust inter-plant relationships were 
made in response to wage movements quite separate and dis- 
tinct from Little Steel adjustments made to stabilize the 
general level of wages in relation to cost-of-living. Even 
after a cost-of-living increase, wages paid by some com- 
panies remained far out of line with what was being paid 
generally by other concerns in the same labor market area or 
in the same industry. This was because some employers 
had previously paid relatively very low wages, often out of 
sheer necessity, as the only way of keeping their plants in 
operation. Now they could pay at or near the going rate for 
their area because business was profitable. Many of them 
wanted to do so as a matter of dealing fairly with their em- 
ployees. Payment of the going rate in a labor market area 
was also necessary if the company was to secure a fuU com- 
plement of employees and to turn out a maximum amount of 
goods. 

Inter-plant wage adjustments were quite essential to suc- 
cess of the government’s own production program. No 
more inter-plant adjustments would mean .that employ- 
ees in certain war plants would be paid wages far below 
going rates in an area. Employers would thus be prevented 
from paying the same levels as other companies, even though 
that was essential to maintain production schedules. Win- 
ning the fight against inflation would be a sorry victory if 
production lines were seriously slowed down in consequence. 
The hold-the-line order, as originally issued, failed to give a 
proper regard to the necessiti^ for achieving either stable 
industrial relations or maximum production. 

Following a lengthy and a heated discussion, the War 
Labor Board unanimously concluded that it was not in the 
national interest to eliminate aU wage adjustments made for 
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the purpose of changing inter-plant wage-rate relationships. 
This unanimous conviction was conveyed to the Director of 
Economic Stabilization. A joint effort was then made to 
find some principle by which adjustment of the most glaring 
inter-plant wage-rate inequalities could be approved with- 
out adding too greatly to inflationary pressures. On May 
12, 1943, the Director of Economic Stabilization issued an 
order restoring to the Board its authority to approve or to 
direct wage increases necessary to adjust inequitable inter- 
plant wage relationships.®’’ 

Other “clarifications” of Executive Order No. 9328 were 
made in order to give the Board sufficient latitude to carry 
out its assigned responsibilities. The Board’s discretion was 
not restricted at aU, as respects either intra-plant wage ad- 
justments to create a balanced wage rate structure or so- 
called fringe issues. Although the Little Steel formula was 
made an inflexible wage rule for certain types of cases, the 
War Labor Board concluded that enough latitude was given 
to enable it to function as a voluntary arbitration tribunal. 
Board custodianship of the wage-stabilization program was 
shared with the Director of Economic Stabilization and the 
Board was a junior partner. 

“Frinse Adjustments” 

Cooperation of labor and management in settling labor 
disputes throng the War Labor Board, within the limita- 


"The authority was limited. Inter-plant wage adjustments could be ap- 
proved or ordered only in accordance with a prescribed formula rather than 
as a matter of j.udgment as to the merits of each case, which had previously 
been the practice. By the May 12, 1942 Directive, the War Labor Board 
was “authorized to establish as rapidly as posable, by occupational groups 
and labor market areas, the wage-rate brackets embracing all those various 
rates found to be sound and tested going rates. All the rates within these 
brackets are to be regarded as stabilized rates not subject to change save 
M permitted by the Little Steel formula. Except in rare and unusual cases 
in which the critical needs of war production require the setting of a wage 
at some jroint above the minimum of the going wage bracket, the minimum 
of the going rates within the brackets will be the point beyond which the 
adjustments . . . may not be made.” 
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tions imposed by Executive Order No. 9328, was grounded 
upon patriotism and industrial statesmanship of the highest 
order. The support given by the labor leaders of America, 
almost without exception, to the wartime program of wage 
stabilization has never been adequately understood or fully 
recognized. 

Practically all labor leaders stood staunchly by the no- 
strike no-lockout agreement despite the restrictions placed 
upon the powers of the War Labor Board. They often did 
so against insistent demands of their members for precipitate 
action. A number of them expended themselves in the 
process. It is not inferred that they believed a fair deal had 
been meted out under the wage-stabilization program. 
Their opposition to “imposed” regulations was bitter and 
never abated. Especially after the issuance of the hold-the- 
line order, a high guard was held by them to protect against 
any more directives that might further limit the discretion 
of the War Labor Board in wage matters. 

Labor pressure for a relaxation of “arbitrary” wage con- 
trols mounted in intensity as the cost-of-living continued to 
rise. Demands for a “modification of the Little Steel for- 
mula” were loud and continuous. Every increase in living 
costs widened the gap in the controversy that developed. 
Labor pointed to higher prices as evidence for the need of re- 
laxed wage regulations; other groups insisted that increases 
in the cost-of-living proved conclusively that more stringent 
wage controls had to be instituted. 

Wage increases were blamed, usually quite erroneously, 
for every price increase and for every jump in the cost-of- 
living index. As a matter of high government policy, the 
attempt to keep prices in line was given precedence over try- 
ing to insure an equitable wage-rate structure. Wage in- 
creases ordered or approved to eliminate gross wage inequi- 
ties, for example, could stiU be vetoed by the Director of 
Economic Stabilization solely on the ground that they would 
result in a price increase. It was this sort of regulation that 



190 


VOLUNTARY ARBITRATION 


the labor unions denounced as “discriminatory and arbi- 
trary.” But more regulations of this type were to come. 
No further wage-policy directives were issued to the War 
Labor Board for almost two years. But on March 8, 1945, 
the Director of Economic Stabilization^® sent instructions to 
the War Labor Board about the way cases involving so- 
called “fringe adjustments” were to be decided. Union de- 
mands for vacations with pay, shift differentials, paid holi- 
days, reclassification and revaluation of jobs within a plant, 
and many other similar items were affected.®® Most of these 
issues did not relate to changes in basic wage-rate schedules. 
They did increase total take-home pay of employees and 
some of them added to the labor costs.®^ 

Fringe issues became exceedingly popular with the unions 
after other avenues for securing wage increases were blocked. 
Under Executive Order No. 9328, general wage increases to 
compensate for the upward movement in living costs were 
not available beyond allowances under the Little Steel for- 
mula. They were virtually exhausted. Wage increases to 
eliminate inter-plant differences were also strictly limited. 
Strong economic pressures for increasing wages persisted 
despite these restrictions. Employees looked to their unions 
to find a way out. In dispute cases, and in “voluntaries” as 
well, pressures for wage increases were diverted into the one 


^ The question was not primarily about the need for restrictions on wage 
increases. In its policy statement of November 6, 1942, the War Labor 
Board accepted the necessity for a wage-stabilization program. The issue 
was whether wage restrictions were to be specified by a tripartite board, 
charged with balancing the inflation problem against the need for stabilized 
industrial relations, or by an administrative agency that would give com- 
pelling consideration to economic-stabilization aspects regardless of any 
possible effect upon industrial relations. 

Fred M. Vinson had succeeded James F. Byrnes as Director of Economic 
Stabilization. 

®^The regulations applied also to Board actions on voluntary requests 
for approval of the various items 

®^The adjustments in questions were termed ^'fringe^^ items because in 
normal times they are minor supplements to the basic wage issues and were 
taken up in negotiations after important wage issues had been disposed of. 
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likely channel that remained open — ^fringe adjustments and 
all kinds of indirect wage increases that didn’t change basic 
schedules. 

One of the heavy costs of the wage-stabilization program 
was the introduction of many fringe or collateral items into 
collective bargaining. Many a union demanded^ and got, 
payment for time spent by employees in changing into work- 
ing clothes, for example, although its members really wanted 
a direct increase in their wage-rates and even though the 
employer would have preferred to give the wage increase 
directly. Job evaluations and reclassification programs 
suddenly came into vogue not so much because of a devo- 
tion to balanced wage-rate structures, but because that was 
one open road to approvable wage increases. 

The landslide of fringe issues, which came about to cir- 
cumvent wage stabilization, indicated to many War Labor 
Board members that some modest relaxation in wage con- 
trols was overdue and might actually aid in the battle 
against inflation. It is a fact that two cents in the wage- 
rates is usually a more satisfying wage increase than three 
or four cents worth of fringe adjustments. The Director of 
Economic Stabilization determined, however, that more con- 
trols were needed. A hold-the-line order on fringe adjust- 
ments was promulgated. The old dilemma cropped up. 
Should additional administrative restrictions be imposed on 
fringe adjustments as an economic-stabilization measure 
even though the ability of the War Labor Board to arbitrate 
disputes would be further impaired? 

Authority to decide fringe disputes resided in the War 
Labor Board only because of that part of Executive Order 
No. 9328 that permitted approval of “reasonable adjustment 
of wages and salaries in case of promotions, reclassifications, 
merit increases, incentive wages, or the like, provided that 
such adjustments do not increase the level of production 
costs appreciably or furnish the basis either to increase prices 
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or to resist otherwise Justifiable reductions in prices.” 
Not until the latter part of 1944 was there any real concern 
about these various fringe adjustments. When they seemed 
to be developing into a flood tide, great concern was ex- 
pressed that they might constitute a serious flank attack on 
the wage line.®® 

In the instructions sent to the Board on March 8, 1945, 
the Director of Economic Stabilization “reinterpreted” Sec- 
tion 2 of Executive Order No. 9328. Limits were placed 
upon the fringe adjustments that the War Labor Board 
could approve or direct. Adjustments approvable for vaca- 
tion allowances, shift differentials in noncontinuous opera- 
tions, and reclassifications were spelled out in exact terms as 
“money limits.” As respects all other fringe issues, “non- 
basic wage-rate adjustments or changes in working condi- 
tions affecting earnings” could not be approved at all if they 
had any effect upon prices. Ability to pay was made the 
sole criterion of fairness and equity in such cases. 

No matter how important those orders of the Director 
might have been for the control of inflation, they threatened 
to bring chaos to the program for securing peaceful and 
equitable settlements of all labor disputes. One example 
will illustrate the kind of problems that were in prospect. 
One company could be directed or authorized to pay a night- 
shift differential because it had a wide profit margin. The 
company “across the street” would not be permitted to make 


®®Tiae Director of Economic StabiHzation informally ruled in May 1943 
that ^Veclassihcations” covered job-evaluation programs (intra-plant in- 
equity cases) and that ^*or the like” covered most of the fringe issues. 
The ‘‘production cost” limitation applied only to government contracts. A 
technical application of the clause gave the Board greater latitude in de- 
ciding cases involving government contracts as compared with cases that 
did not. The possible effects of fringe adjustments on either the “level of 
production costs” or prices usually could not be computed in any satisfac- 
tory way. 

®®The matter was brought to a head by the Board^s decision of Novem- 
ber 25, 1944, providing night-shift premiums in the basic steel industry 
where they had not formerly been paid and also requiring elimination of 
intra-plant inequities. 



UNDER GOVERNMENT AUSPICES 


193 


an identical wage adjustment because its operations were 
not so profitable. Yet, unprofitable operations might be- 
come more so if night-shift employees left for better jobs on 
which the differential was paid. Administrative rules and 
the use of “ability to pay” criteria were substituted for the 
exercise of judgment as a way of settling labor disputes. Al- 
though the move was widely hailed as a constructive step in 
the fight against inflation, the results appeared quite differ- 
ent to the various interests represented on the War Labor 
Board. 

The Board unanimously held the view®^ that “it would be 
unstabilizing to fix: inflexible money limits for general ap- 
plication in the case of wage-rate reclassifications, shift dif- 
ferentials, and vacations.” Experience had shown that any 
announced fixed limit would tend to become the minimum 
as well as the maximum standard. In addition, industrial- 
relations situations vary so widely that aU of them could 
not possibly be satisfactorily resolved by reference to a rigid 
formula. Instructions to decide fringe issues by reference 
to arbitrary money limits in certain specified types of cases, 
and in accordance with an ability to pay criterion in all 
others, introduced many new instabilities on the industrial- 
relations side of the picture. They did so without contribut- 
ing to a more effective control of inflation. The instructions 
under discussion seemed to be, most of all, the product of 
an insistent demand to “do something” about fringe adjust- 
ments. 

The no-strike no-lockout agreement was again placed in 
jeopardy and more critically so than in earlier crises. 
Doubts were expressed about the desirability of going 
through one industrial-relations crisis after another in order 

The Board position was enunciated in a document dated February 16, 
1945, entitled ^^Statement of the Board’s Past Practices Regarding Certain 
Wage Adjustments.” Certain subsequent resolutions of the Board on the 
same subject were adopted on February 19, 1945, and were incorporated 
into a statement entitled “Resolutions of National Board with Respect to 
Job Reclassifications and Fringe Adjustments.” 
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to stabilize wages in a rigid manner. Accumulation of a 
great body of experience about the nature of wage stabiliza- 
tion contributed to those doubts. 

It was eminently clear that considerable flexibility was a 
basic requirement for any wage-stabilization program. De- 
mand for labor was at an all-time peak and profitable plant 
operations were the rule. All employees wanted more wages 
and most employers desired to give them more by one means 
or another. Undue rigidity would surely induce evasions 
and violations — ^perhaps to an extent that wotild wreck the 
entire economic-stabilization program. The evidence on 
this point was in, and it was very convincing. 

There could be no doubt that damming up a particular 
channel widely used to gain wage increases didn’t dissipate 
the economic pressures for wage increases. It diverted 
them. New channels were then carved out. Fringe adjust- 
ments became important because of just such a diversion 
of pressures.®® On the basis of that experience, the new in- 
structions from the Director were viewed with considerable 
apprehension. Would strict government control of fringe 
adjustments now merely bring about another and unfore- 
seen channel even less controllable than the old one? What 
new issues would become critical? Would the entire wage- 
stabilization program finally give way in a great surge of 
noncompliance? 

In recognition of these cogent considerations, amended 
instructions for the handling of fringe adjustments were is- 
sued to the War Labor Board by the Director of Economic 
Stabilization on April 24, 1945.®® It was ruled that the fix:ed 
money limits specified in earlier instructions were not con- 
trolling if, in the judgment of the War Labor Board, a differ- 
ent determination was necessary to stabilize area and indus- 
try practice. The “ability to pay” criterion would also not 


*®See page 191. 

By this time, William H. Davis had succeeded Bred M. Vinson as Di- 
rector of Economic Stabilization. 
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be binding upon the Board if established area or industry 
practice was reinforced by some other basis of decision. In 
other words, a large measure of discretion was again given 
to the Board. 

Meanwhile, a great deal of argument over fringe adjust- 
ments had been engaged in. This skirmish was actually 
only a minor part of a much bigger conflict that was raging 
over the basic premises of the wage-stabilization program. 
Organized labor wanted a modification of the Little Steel 
formula as the only way open to establish a new general 
level of wages. Before this issue was really resolved, the 
war came to a close and practically aU restrictions on wage 
adjustments were lifted. 

Wage Stabilization and Voluntary Arbitration 

Various nonnegotiated regulations issued to stabilize 
wages have been referred to in some detail because they con- 
stituted the most formidable obstacles to the maintenance 
of that system of voluntary arbitration that had its origin in 
the no-strike no-lockout agreement. A fundamental issue 
was joined in the arguments over these regulations. Or- 
ganized labor vigorously opposed the right of any officer of 
the government “arbitrarily to dictate” conditions of em- 
plojunent. A spirited defense was made of the principle 
of fixing employment terms even during the war under a 
system that called for the agreement or the assent of both 
labor and management. Whether or not wage stabilization 
in the public interest could be effected by adherence to the 
collective-bargaining tradition was at issue. 

For the most part, the emergency war labor policy pre- 
served a large measure of control over industrial relations 
in the hands of labor and management. Peacetime rights 
that couldn’t be exercised in wartime were voluntarily re- 
linquished and voluntary arbitration was substituted. La- 
bor and management cooperated in setting up and in admin- 
istering the arbitration agency. Final settlement of labor 
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disputes with a proper appraisal of the equities in each case, 
as well as with a full regard for the public interest, was the 
function of the War Labor Board. That function could still 
be performed as long as the Board served as custodian of 
the wage-stabilization policy but not if decisions on wage 
issues were made elsewhere. 

Out of these fundamental factors came those problems 
about the degree of control that could be exercised over the 
Board by the Director of Economic Stabilization. Each 
time one of those problems arose, it was met by a com- 
promise. Discretion in wage cases was retained by the 
Board but the area for exercising latitude was successively 
limited. Tensions created over the wage-stabilization pro- 
gram made effectuation of the no-strike pledge increasingly 
difficult. If the war had continued much longer than it did, 
either the rigid wage-stabilization program or the unquali- 
fied no-strike pledge would doubtless have given way. 

EXPIRATION OF THE NO-STRIKE AGREEMENT 

With the end of the military hostilities of World War II in 
August 1945, the no-strike no-lockout agreement expired. 
It had been made only “for the duration.” The parties 
meant that to cover “the shooting war.” There could be 
no doubt about this point. 

Cease fire orders on the battle fields were looked upon as a 
signal to reassert the arbitral importance of economic power 
in industrial relations. Tripartite judgments of the War 
Labor Board were no longer acceptable to labor and manage- 
ment as final and binding determinations. There were even 
strong reservations about the desirability of that agency 
making recommendations that, for reasons previously dis- 
cussed,®^ could modify the strength possessed by one party 
or the other iu its bargaining. 

With the end of the war, workers who struck might be 
“ordered” back to work as a moral responsibility but not be- 
®^See page 99. 
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cause they had agreed to stay on the job. Management 
might be “directed” to install certain conditions of employ- 
ment because they added up to a sound proposition but not 
because representatives of industry had agreed to accept 
War Labor Board decisions as final and binding. Victory 
in the war called for new voluntary understandings between 
labor and managernent to replace those that suddenly ex- 
pired. 

The government had to make a move. It had no choice 
but to try to evolve a new labor program. The one that la- 
bor and management created for the war period had expired. 
These facts should be underlined. A widespread notion stm 
persists that the government erred in not continuing the 
War Labor Board throughout the reconversion period. The 
choice in this regard was not the government’s ; it was for 
labor and management to make. 

Machinery to settle labor disputes peacefully during the 
reconversion period was urgently needed. Uninterrupted 
production to facilitate a speedy reconversion to a sound 
peacetime economy was a prime requisite. That is why the 
War Labor Board unanimously recommended that the 
President convene a postwar Labor-Management Confer- 
ence and ask for new agreements to govern the conduct of 
collective bargaining in full conformance with the require- 
ments of the reconversion period.®® 

Almost three months were to elapse between the end of 
the war and the opening session of the President’s National 
Labor-Management Conference of 1945. A policy for the 
interim period was announced by the President in a state- 
ment issued on August 16, 1945.®* Uninterrupted produc- 
tion was no less essential because the no-strike agreement 
had expired. Winning the peace was now the big job to be 


^ Similar recommendations were made by Secretary of Labor Seliwellen- 
bach and by Senator Arthur Vandenberg. 

‘®The policy was effectuated by Executive Order No. 9590 which was is- 
sued on August 18, 1945. 
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tackled and lots of production was needed for this task. 
Since the blanket agreement of labor and management to 
arbitrate aU disputes was no longer in effect, the President 
called upon organized labor and management to renew their 
no-strike no-lockout pledge and asked them to continue to 
comply voluntaHly with the directive orders of the War 
Labor Board. Modifications of wage-stabilization rules 
were made at the same time to permit the War Labor Board 
to stabilize wages in accordance with the needs of the re- 
conversion period. 

The President’s program was logical and sound. It could 
work but only if labor and management voluntarily went 
along with it. The big question was over the reaction of 
labor and management. Some labor leaders were already 
threatening strikes. Some representatives of management 
soon made clear their view that War Labor Board orders 
didn’t mean anything any more. Unconditional victory in 
the war had created an atmosphere altogether too heady for 
conviucing people that the emergency was far from over. 

Before many days had elapsed, there remained not the 
slightest doubt that the War Labor Board would be unable 
to do business during the reconversion period in accordance 
with its wartime practices. Necessary support from labor 
and management was not forthcoming. But the Board had 
to continue operations anyway, at least until the impending 
labor-management conference completed its work. Under 
the new postwar conditions, the Board determined to decide 
cases submitted under individual voluntary arbitration 
agreements. It might be possible to use the customary 
voluntary arbitration procedures to fill the gap left by ex- 
piration of the blanket arbitration agreement. This policy 
was unanimously approved by the Board. 

In each dispute, where an interruption of production 
would adversely affect the reconversion effort, the parties 
were to be called upon to submit voluntarily to the Board 
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the issues between them for final and binding determina- 
tion.™ A case might be certified to the Board by the Secre- 
tary of Labor without an accompanying stipulation to arbi- 
trate. Procedures would then be worked out as “adapted 
to the settlement of that particular dispute.” Among the 
procedures contemplated were hearings at which the parties 
would be called upon to “show cause” why a dispute should 
not be arbitrated in conformance with the interim policy an- 
nounced by the President. In other words, it was decided 
to create a new system of conciliation, mediation, and volun- 
tary arbitration under government auspices. Beyond these 
procedures lay only compulsory direction of industrial rela- 
tions by the government. A move in that direction would 
be giving up the fight to win the peace before it was started. 

A number^ of dispute cases, one of outstanding national 
importance, were arbitrated by the War Labor Board under 
the new policy But, there was less and less disposition to 
arbitrate. Resort to work-stoppages was becoming more 
and more frequent. In the absence of a no-strike pledge, 
greater dependence had to be placed upon conciliation and 
mediation procedures while voluntary arbitration was of 
lesser usefulness. Mediation would somehow have to be- 
come the core of government efforts to avoid crippling labor 
disputes. In an effort to mobilize all available strengths to 
deal with the new situation, the War Labor Board was made 
a part of the Department of Labor 

The order effecting the transfer stated, in part, “The Na- 


™See Joint Statement on Procedure” issued on August 28 by Lewis B. 
Schwellenbach, Secretary of Labor, and George W. Taylor, Chairman of the 
War Labor Board* 

critical wage dispute arose in the maritime industry. It was com- 
plicated by an impending loss of war risk bonuses. The numerous unions 
involved and the several associations of operators voluntarily stipulated 
that the dispute should be settled by final and binding decision of the 
Board. Hearings were held and the case was so decided by the War Labor 
Board under its postwar pohcy (26 WL Heports 509). 

^®By Executive Order No. 9617 issued on September 19, 1945, 
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tional War Labor Board in the Department of Labor shall 
be in all respects subject to and governed by such policies, 
consistent with law, as the Secretary of Labor shall pre- 
scribe; and so much of the functions of the Board as is re- 
quired to effectuate this subsection is transferred to the 
Secretary of Labor.” This transfer could be construed as a 
logical step only if the government had decided to abandon 
its attempts to use voluntary arbitration under government 
auspices as a means of settling labor disputes and to concen- 
trate upon strengthening the mediation services that the 
government could offer. 

In any event, arbitration by a tripartite board could not 
be made subject to the direction of any government ofl&cial. 
The difficulties in such a set-up had already been experi- 
enced in the Board’s relationship with the Director of Eco- 
nomic Stabilization. There was no difference of opinion 
among Board members that they couldn’t function as an 
arbitration board under the direction of the Secretary of 
Labor. The organization, structure and policies of the War 
Labor Board were all fashioned to provide a particular kind 
of voluntary arbitration. Mediation was extensively used 
by that arbitration board but through participation of labor 
and management representatives as advocates. The mem- 
bers of the tripartite board could not be made subject to the 
direction of the Secretary of Labor and still perform their 
functions on the board of voluntary arbitration. 

Many reasons prompted the National War Labor Board 
to wind up its work as promptly as possible. High on the 
list was the realization that, without supporting agreements 
of labor and management, no voluntary-arbitration agency 
could render significant service in meeting the problems of 
reconversion as they were emerging. On October 16, 1945, 
the National War Labor Board announced a unanimous de- 
cision of its members to terminate the work of the Board by 
January 1, 1946. This intention was carried out. 
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ARBITRATION AS A NATIONAL POLICY 

There are essentially three principal kinds of national labor 
policy. Government may strive to maintain a strictly 
"hands off” position and look to free collective bargaining 
for the resolution of all industrial-relations issues. Work- 
stoppages then have to be viewed as disadvantages to be 
endured as a fair price for keeping industrial relations in 
private hands. The Wagner Act epitomized a policy of this 
general type. Gove#iment regulation of industrial relations 
was at least limited to the preliminaries of collective bar- 
gaining. Any interference with collective bargaining was 
indirect. 

Under the second main type of national policy, the 
government takes on one additional function. It provides 
services, and may require the use of procedures, designed to 
facilitate agreement-making between disputants. A form 
of procedural intervention is undertaken. Obligations of 
labor and of management to agree and to use work-stoppages 
as a last resort are emphasized. They become matters of 
government concern. Although labor and management re- 
tain a full latitude in working out their difficulties, the gov- 
ernment assumes a responsibility for seeing to it that every 
effort is exerted by these parties to settle their differences 
around the conference table. A public interest in minimiz- 
ing strikes through better bargaining, without any particular 
emphasis upon the terms of the settlement, is the paramount 
consideration behind the adoption of this kind of policy. 
Government conciliation, mediation and voluntary arbitra- 
tion facilities are the means that are employed to effectuate 
such a policy. 

In the discussion of the National Defense Mediation 
Board,” an example of procedural intervention, notice was 
taken of the fine line that exists between assistance and di- 


’*See Chapter HI. 
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rection when government mediation is undertaken. A me- 
diation board with power to reconamend is closely akin to a 
board of arbitration. The difference between the two pro- 
cedures is marked only by the advance agreement of labor 
and management that they will be bound by any decision 
the arbitration board may make. 

The work of the National War Labor Board represents 
another expression of a government policy designed to fa- 
cilitate and to bring about a meeting of minds of the parties 
to a dispute. Three characteristics d¥ the Board support 
that conclusion. They were: derivation of authority from 
the voluntary no-strike no-lockout agreement; the tripartite 
composition of the board; and a dependence upon mediation 
and compliance techniques. 

A third principal kind of national labor pohcy involves 
government imposition of the actual terms of employment 
either directly or by specification of limits within which 
negotiators may agree. A variation of this kind of policy 
occurs when some form of compulsory arbitration is sub- 
stituted for the rights of strike and lockout as the final 
determinant of issues. Under these programs, setting the 
conditions of employment is removed from the control of 
labor and management. Neither their a^eement nor their 
economic power is of compelling importance. Government 
regulation is directly substituted for collective bargaining. 
Avoidance of such a government policy during World War 
II, to the fullest possible extent, was the main motivation 
behind the program that evolved. 

As a matter of fact, the labor program of World War II 
combined examples of aU three types of national policy that 
have just been described. The National Labor Relations 
Board continued to assist the efforts of employees to organize 
during the war. Procedures of the National War Labor 
Board were designed fundamentally to provide assistance 
to the partis in settling their dispute either by a direct 
agreement or by securing their acquiescence in a so-called 
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directive order. Procedural assistance was stepped up to 
pressure in many instances because of the urgency of war. 
In the last analysis, however, the War Labor Board was im- 
potent if the parties refused either to agree or to acquiesce. 
The case became one for the executive branch of the govern- 
ment to handle if a work-stoppage took place. 

The organizational and procedural aspects of the wartime 
program were supplemented by outright government direc- 
tion of industrial relations in but two particulars. Execu- 
tive branches of government were empowered by Congress 
to seize any facility and then to impose the terms of employ- 
ment in order to bring about termination of a work-stoppage. 
Specification of limits to the wages that could be paid was 
the second of the two extreme forms of government inter- 
vention that the emergency of war made necessary. Gov- 
ernment direction supplanted a meeting of the minds of 
labor and management as the way of conducting industrial 
relations in these areas. Despite these two instances, it 
is fair to conclude that industrial relations during World 
War II were characterized by an outstanding cooperation 
between labor, management, and the government. They 
were conducted in the collective-bargaining tradition. 

One of the great challenges in peacetime industrial rela- 
tions, coming directly out of the war experience, centers 
abbut the possibility of cooperatively developing a national 
policy under which the government renders procedural as- 
sistance to negotiators in the interest of securing more agree- 
ments and fewer strikes. Government facilities for media- 
tion and voluntary arbitration would, in all probability, be 
the crux of any such consideration. There is undoubtedly 
an important place in a government labor policy for both 
mediation and arbitration if they are voluntarily established 
and made subject to the continuing approval of labor and 
management by use of a tripartite board or otherwise. 

It is idle, of course, to talk about making voluntary media- 
tion and arbitration procedures available under government 
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auspices unless labor and management are willing to cooper- 
ate in establishing and administering the supporting pro- 
grams. Nor is the necessary cooperation likely to be forth- 
coming unless labor and management both recognize the 
insistence of the public demand for more effective procedures 
for settlement of labor disputes without work-stoppages. 
In wartime, labor and management clearly recognized the 
demand and adequately met it by establishing their own 
machinery. During the reconversion period, they refused 
to admit the existence of such a public demand. Congress 
stepped in and tried to fill the gap. 

The failure of the President’s National Labor-Manage- 
ment Conference of 1945 to work out any procedures that 
could come into play when collective bargaining failed, 
marked a critical turning point in our national labor policy. 
Experience during the war, as well as the passage of the 
Taft-Hartley Act in 1947, supports the view that restrictions 
upon the private rights of labor and management can most 
soundly be effected, when they become necessary, by vol- 
imtary agreement of these parties. Whether or not those 
voluntary agreements are forthcoming in the future will 
doubtless have a great bearing upon future changes in our 
national labor policy. 
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COLLECTJYE BARGAINING ON 
TRIAL! 

T he emergency labor policy of World War II expired in 
August 1945 with the capitulation of Japan, Labor and 
management were relieved oremight of their commitment 
to settle aU disputes through the War Labor Boardd The 
no-strike agreement suddenly became primarily a matter of 
historical interest. However, labor and management were 
not entirely free to arrange their affairs in any way they 
desired since the National labor Relations Act and the 
Economic Stabilization Act both continued in full force and 
effect. As matters stood on T-J day, a labor policy for the 
reconversion period had to be built around the legal require- 
ments of collective bargaining and wage stabilization. 

These were the only certain factors in the industrial-rela-: 
tions situation. Immediate resumption of collective bar- 
gaining, free of all govemment regulation, was a principal 
goal of important segments of organized labor. This policy 
was also supported by many representatives of industry. 
The trouble with that policy was not so much the desirability 
of the goal as the public interests that might be trampled 
upon in attaining it. 

' By the terms of the War Labor Disputes Act, the War Labor Board vas 
to continue until “six months follomog the termination of hostilities. . . 
as proclaimed by the President or upon the date (prior to the date of such 
proclamation) of the passage of a eoucurrent resolution of the two Houses 
of Congress.” But, no real anthority derived from the Act to enable the 
War Labor Board to deal witli the labor problems of reconversion. The 
Board’s jurisdiction was specifically limited by the War Labor Disputes Act 
to disputes “which may lead to a substantial interference with the war 
effort.” By common understaading, that reference was to the “shooting 
war” and not to its aftermath. 
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An extensive use of strikes and lockouts was a concomitant 
of a return to collective bargaining. There was little hope 
that, in the important cases, labor and management could 
arrive at an amicable understanding. Yet the public was 
demanding an uninterrupted production of urgently needed 
consumer goods. To assure a satisfaction of that demand 
without wild inflation, wage-stabilization and price-control 
policies were to be continued by the government. As long 
as economic regulations and controls remained on the statute 
books, collective bargaining could not be resumed along pre- 
war lines. 

Conditions were anything but favorable for a complete 
relinquishment of government wage and price controls. 
Nevertheless, pressures from both labor and management 
made some relaxation imminent. A resumption of the 
rights to strike and to lockout made such a relaxation inevi- 
table. Unless labor and management were given a greater 
latitude to adjust wages in their dealings with each other, 
collective bargaining would be sure to produce few agree- 
ments. At the same time, latitude could be given only to an 
extent that would not interfere unduly with the continuing 
fight against inflation. This was a fundamental hmitation. 
Little room would be allowed for the kind of collective bar- 
gaining that labor and management were talking about. 
Something would have to give. 

Voluntarism was subjected to a severe test when the 
government called once more upon labor and management 
to restrict their private collective-bargaining rights. These 
parties were asked to agree upon some form of mutually 
acceptable program to minimize the use of strikes and, in- 
ferentiaUy, to support the government’s plan for economic 
stabilization. That was the formidable task assigned to 
labor and management representatives at the Labor-Man- 
agement Conference of 1945.® 

® Many suggestions for such a conference had been made. A unanimous 
recommendation of the War Labor Board was on the President’s desk along 
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The Conference was a major milestone in the history of 
industrial relations in the United States. It chalked up 
successes and failures that are noted later on in this chapter. 
The successes point up a way of developing collective bar- 
gaining to meet the needs of our times with a minimum of 
government direction. The failures led directly to an un- 
precedented extension of government regulation in the form 
of the Taft-Hartley Act. For an understanding of these 
conclusions, one must turn to the record made by the 
Conference. 

The challenge to labor and management — ^and to volun- 
tarism — was made clear-cut. In opening the Labor-Man- 
agement Conference on November 5, 1945, President Tru- 
man stated, in part:® “Each of you is now a member of the 
team which the American people hope will recommend defi- 
nite policy in the field of industrial relations . . . Our 
country is worried about industrial relations. It has a right 
to be. That worry is reflected in the Halls of Congress in 
the form of all kinds of proposed legislation ... If labor 
and management, in an industry or in a company, find that 
they cannot come to an agreement, a way must be found 
of resolving their differences without stopping production. 
Finding the best way to accomplish that result without 
government directive to either labor or industry — ^that is 
your job.” No one could have any doubt that a voluntary 
restriction of private rights in the public interest was ex- 
pected or that legislation would be a probable result of a 
Conference failure. 

Another voluntary no-strike no-lockout pledge was asked 
for in no uncertain terms. This time it was not forthcom- 
ing. Labor and management insisted upon having more 

with a similar report from the Secretary of Labor. The decision to go 
ahead was crystallized by Senator Vandenberg^s letter of July 30, 1945, to 
Secretary of Labor Schwellenbach, urging an immediate call by the govern- 
ment of a Labor-Management Conference. 

® See the ^Tresident^s National Labor-Management Conference,” Bulletin 
No. 77, United States Department of Labor, Division of Labor Standards, 
1946, p. 37. 
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freedom in their collective-bargaining relationships than the 
government believed was compatible with the public in- 
terest. Under circumstances to be noted presently, the 
conferees never even seriously tackled the problem of setting 
up their own arbitration machinery. They were also quite 
unable to resolve many of their most fundamental differ- 
ences with which the Taft-Hartley Act was to deal at a later 
time. How can one account for the utter failure of volun- 
tarism to meet the needs of reconversion in contrast to the 
strength it displayed when the problems of war had to be 
surmounted? 

A host of reasons can be advanced to explain the short- 
comings of the 1945 Conference. No longer was there an 
overwhelming patriotic urge to close ranks or to put up with 
very real provocations as during the war. Now that the war 
was over, collective bargaining as an agreement-making 
process seemed much less inviting than the opportunity to 
test out an enhanced economic power that had been held 
in check so tightly for four years. There was a surprising 
anxiety to try out this strength. One heard considerable 
talk from both sides about the need to battle out a new 
“alignment of power” as a step prerequisite to the resump- 
tion of joint negotiations on a normal basis. These explana- 
tions carry weight. Taken all together, however, they are 
still relatively unimportant as compared with the obstacles 
to agreement imposed by the economic-stabilization pro- 
gram. Government-imposed restrictions on wages and 
prices made collective bargaining difficult and voluntary ar- 
bitration of wage cases on their merits impossible. 

It should be particularly noted ^at the conditions upon 
which labor disputes could be settled in 1945 were quite 
different from those existing at the start of the war. The 
labor-management conference, which was convened shortly 
after Pearl Harbor, could agree that aU labor disputes, with- 
out exception, were to be settled on their merits by voluntary 
arbitration. Such an agreement could not be made after the 
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war. Wage cases could not be arbitrated. They had to be 
disposed of in conformance with the government's wage- and 
price-stabilization policies.'^ 

Wage and price regulations would be an extremely serious 
impediment to collective bargaining and arbitration under 
normal conditions. They presented even greater obstacles 
in the reconversion period when, almost without exception, 
impending labor disputes were concentrated upon wages as 
the sole issue. Securing a new no-strike no-lockout pledge 
didn’t depend upon a willingness of labor and management 
to arbitrate disputes on their merits. The acceptability of 
existing economic-stabilization policies as guides for the 
settlement of wage disputes was critical. An agreement not 
to strike or to lockout would fundamentally be an acceptance 
of the existing limitations upon wage adjustments. 

Economic stabilization was the biggest road block ob- 
structing the way to a no-strike no-loekout agreement for the 
reconversion period. Many unions were determined to gain 
substantial wage increases, by strike if necessary, in order to 
preserve the take-home pay of employees who faced a severe 
cut-back of overtime hours of work. Wage increases were 
demanded as a matter of equity that unions believed should 
be recognized, irrespective of any possible price conse- 
quences. The strikes that occurred over this issue were 
directed as much against the government’s wage-stabiliza- 
tion policy as against the employer. Many companies were 
as adamant as the unions when they insisted that no wage 
increases at all could be given without a relaxation or an 
elimination of price controls. Their refusal to bargain 


* With the end of the war, a wholly incongruous state of affairs existed. 
Employees had a right to strike for higher wages. There could be no doubt 
either of the existence of that right or that its exercise would assuredly 
collide with the objectives of the Economic Stabilization Act. This 
dilemma made crystal clear the dependence of the wartime program for 
stabilization of wages and prices upon the voluntary no-strike no-lockout 
agreement. The failure of the postwar, labor-management conference was 
a body-blow to the stabilization program. 
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brought more pressure upon the government to modify its 
price-control program than upon the union to capitulate. 

Agreement upon machinery for settling labor disputes by 
voluntary arbitration was not even a remote possibility un- 
less labor and management modified their positions regard- 
ing the national stabilization policy or unless the govern- 
ment substantially changed its policy. The odds were that, 
in the absence of a voluntary no-strike agreement, the 
stabilization program would give way to the full extent 
necessary to bring about strike settlements. That is what 
happened. Among the unfortunate consequences were a 
widespread public dissatisfaction with collective bargaining 
and an insistent demand for greater legislative direction of 
industrial relations. There should be no confusion about 
the contribution of wage and price stabilization to this 
result. 

It should not be inferred that the government sought to 
extend the wage controls of wartime into the reconversion 
period. On the contrary, a greatly modified wage-stabiliza- 
tion program went into effect immediately after V-J day. 
The unacceptability of that program to both labor and 
management largely prevented a successful labor-manage- 
ment conference. Because of its vital importance, this 
postwar wage-stabilization program is the first subject for 
consideration in any comprehensive analysis of the Labor- 
Management Conference of 1945. 

A MODIFIED WAGE-STABILIZATION PROGRAM 

With the end of the war, a precipitate reduction in take- 
home pay and consequently in the total purchasing power of 
employees was “in the cards.” Widespread layoffs in rela- 
tively high-wage war industries were also imminent. More 
people would have to take employment in the lower-wage, 
consumer-goods industries. An easing of the tight man- 
power situation was anticipated while extensive unemploy- 
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ment seemed to be a distinct possibility.® These and many 
other new factors had to be accounted for in a new wage- 
determination equation. 

Under the Economic Stabilization Act, the President was 
responsible for authorizing wage increases necessary to meet 
the problems of reconversion. He had been “authorized 
and directed, on or before November 1, 1942, to issue a gen- 
eral order stabilizing prices, wages, and salaries, affecting the 
cost-of-living.” That first Presidential order, provided for 
in the Act, was to stabilize the various factors “so far as 
practical” on the basis of levels existing on September 15, 
1942. Further provisions of the Act authorized the Presi- 
dent to make subsequent “adjustments with respect to 
prices, wages, and salaries to the extent that he finds neces- 
sary to aid in the effective prosecution of the war or to cor- 
rect gross inequities.” 

With reconversion at hand, further Presidential directives 
were in order. Wage-rates could no longer be maintained at 
September 15, 1942 levels.® New gross inequities arising 
during reconversion would require correction. Discernment 
of the need for a new wage policy was much easier than a 
sound determination of its component parts. At what level 
should the new wage-stabilization line be fixed? And by 
what agency should it be determined? These and many 
other perplexing questions about a new wage policy had to 


® Forecasts about xinemplo 3 uneiit proved to be entirely erroneous. Plan- 
ning for “eight or nine million unemployed persons by the Spring of 1946’' 
has come to be looked upon as a prize example of the falhbility of economic 
forecasting. Government policies designed to avoid deflationary trdhds un- 
doubtedly aggravated the effect of strong postwar inflationary tendencies. 

® Wage-rates were stabilized at September 15, 1942 levels during the war. 
They were increased, on the average, less than 20% above those prevailing 
on January 1, 1941 (the base date of the Little Steel formula) although 
cost-of-living had risen more than 30% by the end of the war. These re- 
lationships were tolerable only as long as extensive overtime was worked 
by most employees. The loss of overtime pay would clearly necessitate 
an adjustment of the Little Steel formula to bring wage-rates more nearly 
in line with cost-of-living. 
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be answered with full regard to the strong opposition in 
union ranks against any wage stabilization at all. 

Considerable experience was at hand about one way in 
which a new wage poliby could come into being. During 
the war, a program for wage stabilization gradually evolved 
out of a succession of problems. Wage policy for the recon- 
version period would likely come about in the same way. In 
the postwar period, however, collective bargaining should 
play as large a part as possible. Considerable thought was 
given, therefore, to the possibility of arriving at a new 
stabilized level of wages through negotiated agreements. 
Withdrawal of government regulation over wages in certain 
areas was the only way of gaining that end. If collective 
bargaining could be reinstituted to any marked degree, then 
a return of industrial relations to private hands would also 
be well under way. Great theoretical merit accompanied 
that idea as well as many doubts about its practicability. 

Only one type of case stood out when a search was made 
for areas of collective bargaining over wages that could be 
freed from government regulation. That was the case in 
which management wanted to give a wage increase and was 
also willing to pay it out of current profit margins. No price 
consequences would foUow such wage adjustments. During 
the war, many wage increases of this very type were disal- 
lowed solely because they exceeded permissible limits for 
wage increases. Nor were such rulings arbitrary. Allowing 
wage increases on the ground of ability to pay would have 
evoked an irresistible demand for matching adjustments by 
other 'companies that lacked an ability to pay at existing 
prices. Such companies would generally have to raise wages 
if they wanted employees to work for them. 

Denial of employer requests to make voluntary wage ad- 
justments even though they would have no price conse- 
quences was the one wartime wage control that was most 
difficult to justify and to explain in individual cases. As a 
practical matter, it was a kind of control that would be next 
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to impossible to enforce during the reconversion period^ 
There was a chance that elimination of this particular con- 
trol would permit enough collective bargaining to set a new. 
negotiated wage level for the reconversion period. A great 
deal depended upon labor’s willingness voluntarily to moder- 
ate its wage demands and upon management’s willingness 
to reduce profit margins. 

Unions and managements did resume collective bargain- 
ing on the limited basis described in a significant number of 
instances.® In some industries, employees were convinced 
that lesser wage increases than they had initially demanded, 
as well as variable wage increases between industries and 
plants, were far more preferable than a relinquishment or a 
relaxation of price controls. There was, however, far from 
a unanimity of opinion about this matter. Management, 
by and large, continued to insist that no wage increases were 
possible without corresponding price increases. A large per- 
centage of the unions refused to reduce wage demands to 
the point where the price level would not be affected. 
Whether or not collective bargaining could be carried out to 
any significant extent as long as prices remained under gov- 
ernment control was the crucial question that would soon 
be tested. 

One of the most complex problems ever encountered in 
industrial relations had to be met. Extensive wage and 
price controls were to be maintained while a greater use of 
collective bargaining was encouraged. Labor and manage- 
ment were assigned the task of creating new machinery to 


It resulted even during the war in a great number of violations including 
mis-classifications and ‘*under the table” wage payments. 

® Unions affiiliated with the American Federation of Labor strongly sup- 
ported the program for the simple reason that the employers with whom 
they dealt were ready to negotiate worthwhile wage increases without mak- 
ing them the basis for price increases. To a much larger extent, employers 
who dealt with unions affiliated with the Congress of Industrial Organisa- 
tions held the position that no wage increases were possible without a eor- 
r^ponding adjustment of prices. The CI.O. unions insisted upon uniform 
and large increases from the mass-production industries. 
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settle all labor disputes even though the principal dispute 
between them was determinable only by reference to gov- 
ernment regulations. A formidable challenge was implicit 
even where labor-managment relationships were well estab- 
lished and relatively smooth in their operation. Most col- 
lective-bargaining relationships were not only relatively new 
but also undeveloped. That was a consequence of the vir- 
tual suspension of collective bargaining during the wartime 
emergency. Nevertheless, some steps had to be taken to 
release collective bargaining, at least partially, from govern- 
ment regulation. 

It was entirely logical to revise wage-stabilization rules 
and to call a labor-management conference in the one docu- 
ment as the President did in his statement of August 16, 
1945.® An effort was thereby made to reconcile industrial- 
relations and economic-stabilization necessities. The War 
Labor Board was authorized “to release proposed volun- 
tary wage increases from the necessity of approval upon 
condition that they wiU. not be used in whole or in part as the 
basis for seeking an increase in price ceilings.” Restrictions 
on wage increases were thus entirely removed in respect 
to those adjustments necessitating no price increases. This 
was the central note of the first reconversion wage policy. 
Collective bargaining was released from government regu- 
lation to the maximum extent possible under then existing 
price controls. 

Several thousand collective-bargaining agreements were 
consummated in a short period of time under the new 


® The modification in wage-stabilization regulations as made by that state- 
ment had previously been recommended by unanimous vote of the National 
War Labor Board. This fact supported a belief that the new wage rules 
were acceptable to both labor and management and would facilitate the 
work of the impending labor-management conference. It should be noted 
“for the record,” that John W. Snyder, then Director of the OflGice of War 
Mobilization and Reconversion, cooperated whole-heartedly with the War 
Labor Board in working out its reconversion program. 

Executive Order No. 9599, issued on August 18, 1945, was for the pur- 
pose of formally effectuating the August 15 statement of policy. 
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policy.^^ Practice showed that, with the full cooperation of 
labor and management, it would work. Offsetting disad- 
vantages soon became aU too apparent. Linking product 
prices with wage determination in collective bargaining 
created many impossible situations. \VTiether or not a cer- 
tain union wage demand could be met without a price in- 
crease was not easily answered in economic terms. It was 
even harder to arrive at an answer in collective bargaining. 
The entire subject of cost-price relationship was considered 
to be simply not negotiable by many a management when 
the unions pressed the point. Management sometimes con- 
tended that, since a wage increase of any amount would 
necessitate price adjustments, assurance of price relief was 
necessary before wage negotiations could be undertaken. In 
many industries labor and management “squared off.” The 
economic-stabilization program hung in the balance. 

Reference has been made to the hope that wage agree- 
ments made within the limitation of existing price controls 
would establish a new stabilization line. Labor and man- 
agement were asked to agree upon a level of wages that could 
be supported by existing price structures. If a large number 
of agreements were made, that level could then be looked 
upon to give standards for approving wage increases in cases 
even where consequent price increases were required. No 
one can teU what might have resulted from that policy had 
it been permitted to run its course. It is possible that the 
so-called first round of wage increases would have been more 
like $.08 or $.10 per hour, instead of $.185 per hour, and that 
price controls would have been more rigidly held for a longer 
period. A great deal depended upon the volume of wage 
adjustments necessitating price increases that would have 
to be made. 


Approximately 400D labor agreements were made in comformance with 
this policy according to estimates made by labor leaders. The agreements 
were not numerous in the basic mass-production industries and they were 
made largely by unions affiliated with the American Federation of Labor. 
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In certain plants and industries no wage increases at all, or 
only unreasonably low ones, would result from the limited 
collective bargaining that was authorized. Disputes would 
presumably arise in those cases. Deciding them by refer- 
ence to wages already established through collectively bar- 
gained agreements elsewhere would be in marked contrast 
to use of government directives specifying some new wage 
level.^^ This aspect of the readjustment program was cov- 
ered by that part of the President’s August 16 statement 
which read: “The reconversion from wartime to peacetime 
economy will undoubtedly give rise to maladjustments and 
inequities in wage-rates which will tend to interfere with 
the effective transition to a peacetime economy. For the 
remaining period of its existence, the Board should be 
given authority to deal with those maladjustments and in- 
equities, whose scope and nature cannot be clearly foreseen. 
I am, therefore, issuing a new Executive Order which will 
carry forward the criteria for passing upon wage increases 
as originally laid down in Executive Order No. 9250, and 
which will also vest in the Board authority to approve or 
direct increases which are necessary to aid in the effective 
transition to a peacetime economy.” 

It was proposed, then, that (1) labor and management 
should be entirely free to agree upon any wage increase as 
long as product prices were not increased in consequence, 
and (2) the War Labor Board should be given a wider lati- 
tude in evolving new wage-stabibzation rules adapted to 
reconversion needs. Since Executive Order No. 9250 was 
reinstituted, the Board’s right to modify or to abandon the 
Little Steel formula was returned to it. 

As long as a wage policy had to be worked out under cri- 

^ The contrast became markedly clear in later events. In order to settle 
strikes, the government established an $.185 per hour wage-increase pattern 
through fact-jBmding boards in particular cases. The wage increase was not 
related to any negotiated agreements and, in fact, generally exceeded the 
increases that had previously been negotiated- 

Eeference is, of course, to the National War Labor Board. 
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teria and procedures initially set forth in Executive Order 
No. 9250, inhibitions were bound to loona large. Wage ad- 
justments affecting prices remained subject to the approval 
of the Director of Economic Stabilization and he was author- 
ized to issue restrictive policy directives at any time. Ex- 
perience during the war had shown that the economic con- 
trols vested final authority over wages in the Director and 
severely limited the rights of labor and management as well 
as the judgment of the War Labor Board. 

Wage adjustments in prospect under the revised policy 
were far less than many unions were determined to gain. 
They were also far beyond what many employers were will- 
ing to give as long as- they were subject to price controls. 
Strikes that occurred in 1945 and 1946 were not merely dis- 
putes between labor and management over sharing the 
returns from business operations. They centered rather 
about the government’s determination to retain a reasonably 
effective economic-stabilization program. Failure of the 
government to work out a wage-stabilization policy accept- 
able to labor and management spelled the doom of the 1945 
Labor-Management Conference before it had gotten under 
way. 


ABILITY TO PAY 

The August 16, 1945 wage policy rested upon principles 
markedly in contrast to those followed during the war. 
During the war, governmental determination of wages was 
in accordance with rules uniformly applicable, irrespective 
of ability to pay. This was replaced by a new policy of 
setting wages primarily in terms of ability to pay under 
existing price ceilings. Such a drastic shift was the only 
way of introducing a greater opportunity for collective bar- 
gaining while maintaining reasonably adequate controls over 
prices. The attempt to bring about a resumption of collec- 
tive bargaining may have been premature or the continuance 
of price control might have been incongruous. At any 
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event, the two principles soon proved to be irreconcilable. 

Basing wage changes upon ability to pay under existing 
price ceilings meant that negotiated wage increases would 
vary between plants and industries. In a competitive econ- 
omy such variations are a normal and not at all an unusual 
circumstance. Wage changes are not uncommonly corre- 
lated with company or industry resources and they are often 
restricted by a pressing requirement to keep product prices 
competitive. In a sense, price ceilings existing in August 
1945 were expected to provide much the same kind of a re- 
straint upon wage increases and an influence upon profit 
margins as would normally be exercised by competitive 
necessity. 

Price ceilings were at best an artificial and inadequate 
substitute for competition. Workers might see their way 
clear to take a lesser wage increase than that given by an- 
other plant or industry upon being convinced of the desir- 
ability of doing so to preserve their jobs and to secure steady 
employment. Now they were being requested to take lesser 
increases than fellow employees in order to protect con- 
sumers against higher prices and to avoid a possible inflation. 
The self-interest was neither directly felt nor clearly per- 
ceived. Union demands were pressed for a uniform wage 
increase in all industries large enough to preserve or increase 
the real wages of prewar days. A national pattern of wage 
increases was sought for application to all industries. And, 
of course, it could not possibly be effectuated through the 
usual kind of collective bargaining. 

By the time the Labor-Management Conference con- 
vened, labor ranks were divided over the national labor 

should be noted that a large demand for goods and a small supply 
of goods brought about a virtual suspension of competition. Management 
efficiency and low costs were not conditions prerequisite to selling a plant’s 
entire output at a profit. This very condition made the restraints of the 
economic-stabilization program necessary if consumer interests were to re- 
ceive adequate protection. 
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policy that should be followed during reconversion. In 
general, the C.I.O. supported the formulation of a national 
wage pattern whereas the A. F. of L. favored working out 
the wage problem through collective bargaining on a plant 
or industry basis. Management views, by and large, coin- 
cided more nearly with the A. F. of L. position but with the 
reservation that adjustments of wages could only be effectu- 
ated if price controls were relaxed. The outstanding do- 
mestic problem was the wage-price dilemma. Wliile it 
hovered continually in the background of the Conference, 
there never was much doubt that a labor-management agree- 
ment to resolve it would not be entered into. 

THE LABOR-MANAGEMENT CONFERENCE 
AND THE WAGE POLICY 

The fate of the economic-stabilization program and of ma- 
chinery for the peaceful settlement of labor disputes was 
largely in the hands of the representatives participating in 
the President’s National Labor-Management Conference. 
When the Conference convened on November 5, 1945, the 
wage policy embodied in the President’s August 17, 1945 
statement had not been accepted either by labor or by 
management. Plans for terminating the War Labor Board 
were well under way. Many issues were pressing for atten- 
tion. They failed to erupt into a rash of “big” strikes in 
1945 only because the labor-management conference was 
stm to come. Unions tended to “wait and see” whether 
anything “constructive” would come out of the deliberations. 

At an early meeting of the Executive Committee of the 
Conference,^® Mr. Philip Murray “expressed the view that, 
although wages were not a specific item on the agenda, cur- 
rent events were demonstrating that solution of procedural 
matters would not in any way solve current unrest and 
pending labor disputes until a solution was found on the 


^Held on November 7, 1945. 
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pressing wage problem.”^® In other words, procedural 
machinery to settle disputes was not a solution to the labor 
dispute problem as long as further revisions in wage-stabi- 
lization rules were not made. 

Mr. Murray proposed that the Conference recommend 
“sincere and genuine collective bargaining” undertaken upon 
the premise that substantial wage increases are imperative 
“to cushion the shock to our workers, to sustain adequate 
purchasing power, and to raise the national income.” No 
mention was made of imposing any limitation whatsoever 
upon wage increases in order better to maintain existing 
price ceilings. A wage policy quite different from that 
enunciated by the President on August 16 was evidently 
being proposed. The Murray proposal was fundamentally 
a suggestion for labor and management to work out their 
own national wage policy. If they could succeed in such 
an attempt, and if the result was acceptable to the govern- 
ment, there was stUl a chance that the Conference might 
successfully perform the tasks assigned to it. That chance 
never materialized. No really serious discussion of wage 
policy was engaged in by the Conference. 

Speaking for the management group on Mr. Murray’s 
proposal, Mr. Henry Prentis suggested “that the Confer- 
ence should not consider national wage policies and not 
attempt to define formulas to implement existing policies.” 
Management proposed that the Conference confine itself 
simply to recommending “subject to certain conditions, that 
employers and employees engage in sincere collective bar- 


President^ National Labor-Management Conference,” Bulletin 
No. 77, United States Department of Labor, Division of Labor Standards, 
1946, p. 12. All of the quotations included hereafter in this chapter are 
from this Bulletin which is the final report of the Conference to the Presi- 
dent. The report is signed by representatives of the American Federation 
of Labor, the Congress of Industrial Organizations, the National Association 
of Manufacturers and the United States Chamber of Commerce. 

^^At the November 16, 1945 meeting of the Executive Committee of the 
Conference. There was a delay of more than a week before management 
was ready to state its position on the wage issue. 
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gaining on wages.” An unreserved acceptance of collective 
bargaining by management representatives was not with- 
out significance. Joint dealings between labor and manage- 
ment were doubtless envisioned as preferable to continued 
government administration of wages. 

It soon became apparent that neither the proposition of 
Mr. Murray nor that made by Mr. Prentis could receive 
the unanimous vote required under the rules of the Confer- 
ence to pass any resolution. Mr. John L. Levds then ad- 
vanced what he termed a “positive resolution.” He pro- 
posed a postwar program dedicated (1) to the attainment of 
high production at lower unit costs and (2) to shorter hours 
and higher wages for labor. That proposal was objected to 
apparently because it dealt with long-term problems and was 
not related to the immediate dilemma over wages and prices. 

All three proposals were referred to a subcommittee of the 
Executive Committee with instructions to “compose the 
differences and report back.” Representatives of the C.I.O. 
vigorously opposed such action. They insisted that a vote 
be taken on the Murray resolution and refused to serve on 
the subcommittee. 

Reporting for the subconunittee on November 29, Mr. 
William Green presented a draft resolution which five mem- 
bers agreed should replace the three proposals referred to it. 
The Conference was declared “to be not a wage conference.” 
Management and labor were urged “to seek a solution to 
wage problems through participating in genuine collective 
bargaining.” Lack of C.I.O. votes in support of the draft 
resolution precluded its referral to the full Conference. 

Agreement upon a national wage policy was quite unlikely 
even if the subject had been seriously tackled and thoroughly 
discussed by the conferees. Not fully aware of the impasse 
over wages, the country looked hopefully to the Conference 
to consummate some kind of a no-strike agreement at least 
for the critical part of the reconversion period. A heavy 
concentration of effort upon the creation of machinery to 
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serve as a substitute for strikes over new agreement terms 
was expected. Yet this vital matter was not even oh the 
Conference Agenda. It was discussed relatively briefly by 
the Executive Committee only after may delays in coming 
to grips with the problem and then with reluctance. Ab- 
sence of the main question from the Conference Agenda calls 
for some explanation. 

THE CONFERENCE AGENDA 

Preparations for the Conference required several months 
of preliminary work. Most of this work was undertaken 
by the Agenda Committee.^® Unanimous agreement was 
reached upon the subjects to be discussed by the Conference. 
The subjects were confined to various ways of improv- 
ing collective bargaining. In so interpreting its task, the 
Agenda Conomittee carefully focused attention upon one 
statement that had been included by the President in his 
caU for the Conference. He asked, among other things, for 
agreement upon “long-term policies which will make possible 
better human relationships in American industry.” Using 
this statement as a text, the Agenda Committee confined its 
attention to ways and means by which labor and manage- 
ment could build up their relations free of government di- 
rection or regulation. 

From the start, a disposition to avoid coming to grips with 
the short-run problems of the reconversion period typified 
the conference. Neither labor nor management was willing 
to concede that another War Labor Board, or anything like 
it, should carry over beyond the end of hostilities. As far as 
industrial relations were concerned, the problem of recon- 
version was conceived as getting collective bargaining under 
way quickly and effectively. It was agreed by the Agenda 

Representatives on the Agenda Committee were appointed by the presi- 
dents of the National Association of Manufacturers, the United States 
Chamber of Commerce, the American Federation of Labor and the Congress 
of Industrial Organizations. In addition, one member was appointed by 
the Secretaiy of Labor and one member by the Secretary of Commerce. 



COLLECTIVE BARGAINING ON TRIAL! 223 

Committee, and the principals, that priority should be given 
to “planning for long-term, rather than short-term remedies, 
however vital it may be to settle immediate problems.” 

Left hanging high in the air was the question of how labor 
and management would carry on their collective bargain- 
ing without work-stoppages. Yet, that was the principal 
“worry” of the public. How to make collective bargaining 
work better in the long run was an eminently worthy topic 
for deliberation. But the pm-poses of the Conference were 
advertised in entirely different terms. In relation to the im- 
mediate and short run needs of the country, the Conference 
must be recorded as a failure. 

Judged solely in terms of its own stated purposes, the 
Conference was successful to a limited but encouraging 
degree. The successes are perhaps of greater current in- 
terest now than the failures. Appraisal of the successes 
gives a basis for answering the pertinent query: Do labor- 
management conferences have any useful part to play in the 
further improvement of collective bargaining relationships? 
In addition to accounting for its failures, attention is di- 
rected in this chapter to the accomplishments of the Con- 
ference in terms of what it actually set out to do.“ 

WHEN COLLECTIVE BARGAINING RESULTS 
IN NO AGREEMENT! 

Mention has already been made of the absence from the 
Conference Agenda of any reference to machinery for assist- 

Seven topics for discussion were recommended by the Agenda Com- 
mittee. They were, in summary form, the extent to which industrial dis- 
putes could be nunimized by (a) full and genuine acceptance of collective 
bargaining by management, (b) full and genuine acceptance by organized 
labor of the right and responsibilities of management to direct the opera- 
tion of an enterprise, (3) full use of the National Labor Relations Act and 
State Labor Relations Acts, (d) orderly procedure in negotiating first con- 
tracts between a union and an employer, (e) provisions in collective-bar- 
gaining agreements for the handling of problems arising in the day-by-day 
operation of a plant, (f) improving and strengthening the U. S. Conciliation 
Service, and (g) lessening jurisdictional and other inter-union disputes. It 
was proposed that six working committees be set up to explore and report 
upon these seven topics to the full Conference. 
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ing the peaceful settlement of disputes after the failure of 
negotiations. This subject could, nevertheless, receive con- 
sideration in plenary meetings or in sessions of the Executive 
Committee. Attention to the subject came through a report 
of the Public Hearings Committee. 

This was a special committee set up to hear complaints 
and to receive suggestions from groups and organizations not 
directly represented in the Conference itself. Many of these 
groups protested their exclusion so vehemently that some 
procedure had to be set up to bring their points-of-view 
directly before the Conference. A large number of these 
“outsiders” unquestionably wanted the conferees to grapple 
with the question of how to prevent strikes after a failure of 
collective bargaining. This matter was raised almost con- 
tinuously by those who appeared before the Public Hearings 
Committee. 

In reporting to the Executive Committee on November 20, 
the Public Hearings Committee referred to a number of 
proposals, made to it by outside groups, as being “explicitly 
pertinent to the printed agenda . . . for preventing, mini- 
mizing, and facilitating the settlement of labor disputes.” 
One proposition was for the development and improvement 
of “the structure and machinery of voluntary arbitration” 
so that disputes could be arbitrated “according to specified 
criteria and with in specified areas of conflict.” Another 
suggestion was that provision should be made to use “the 
procedures of fact-finding regarding the issues in disputes, 
whether by competent public or tripartite experts, before 
any strike or lockout is resorted to for the final determina- 
tion of the dispute.” 

Here was a vivid reflection of the current public interest 
in arbitration and fact-finding procedures as devices to mini- 
mize work-stoppages. There could not be the slightest 
room for doubt about what the public wanted labor and 
management to agree upon. In this regard, a telling note 
was sounded in the second supplementary report of the 



COLLECTIVE BARGAINING ON TRIAL! 225 


Public Hearings Committee."" The concluding sentence of 
that report reads : “It is significant that not only the repre- 
sentatives of the consumer groups, cooperative groups rep- 
resenting wide public interests, and other civic groups, but 
also that the responsible officials of the National Catholic 
Welfare Conference, representing the Bishops of the Church, 
officials of the Synagogue Council of America, representing 
the six national bodies of the Jewish faith, and of the Fed- 
eral Council of Churches of Christ in America, composed of 
twenty-six Protestant denominations, presented statements 
in support of setting up machinery for voluntary arbitration, 
improved conciliation, and fact-finding as effective aids in 
the settlement of industrial disputes.” 

In response to the widespread expectation of the general 
public that it should do so, the Executive Committee finally 
agreed to consider the possibilities of using so-called fact- 
finding to minimize work-stoppages. Pressure of the same 
nature arose from within the Conference. Several working 
committees tentatively explored the fact-finding approach 
even though it was not on the Agenda. Not much progress 
was made in the committee discussions because of an un- 
certainty about jurisdiction. One committee finally passed 
a resolution proposing that the Executive Committee either 
evaluate the usefulness of fact-finding boards directly or 
else assign the subject to one of the working committees. 

Consideration of the pros and cons of the fact-finding 
technique by the Executive Committee was both extensive 
and serious.^^ It represents the only major attention given 
by the Conference to the possibility of devising some proce- 
dure to minimize industrial disputes over the terms of future 
agreements after a failure of negotiations. Labor’s opposi- 
tion was most pronounced when management suggested that 

®^This report was made to the Executive Committee on November 28, 
1945. 

See Appendix A of the Report of the President’s National Labor-Man- 
agement Conference entitled "Summary of Executive Committee Discus- 
sion of Fact-Finding as a Technique for Settlement of Labor Disputes.^ 
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a “cooling off” period should be required while fact-finding 
was under way. This was dismissed by the labor represen- 
tatives as a wholly unacceptable proposal to restrain the 
right to strike. No conclusions were reached and no report 
on fact-finding was made to the full Conference. 

In addition to the discussion of fact-finding by the Execu- 
tive Committee, two working committees came to grips with 
the problem of what happens when collective bargaining 
fails to produce an agreement. They did so by discussing 
the possible use of voluntary arbitration in particular cases 
as an adjunct of collective bargaining. Since voluntary ar- 
bitration is ordinarily used only upon adoption in individual 
cases, the approach taken by these two committees was both 
reasonable and logical. 

The committee on “Existing Collective Agreements” con- 
cluded that if “negotiations should fail, the parties should 
make early use of conciliation, mediation, and, where mu- 
tually agreed to, arbitration.” A highly constructive am- 
plification of the way in which voluntary arbitration might 
be more extensively used was made in the report of the 
Committee on “Initial Collective Agreements.” It was 
recommended that “If direct negotiations and conciliation 
have not been successful, voluntary arbitration may be con- 
sidered by the parties. However, before voluntary arbitra- 
tion is agreed upon as a means of settling unsettled issues, 
the parties themselves should agree on the precise issues, the 
terms of submission, and the principles or factors by which 
the arbitrator shall be governed.” 

This recommendation represented a significant advance 
in industrial-relations thinking. Attention was directed for 
the first time to the real importance of the stipulation to 
arbitrate. A vigorous foUow-through on this recommenda- 
tion is probably needed before voluntary arbitration of new 
agreement terms will be extensively and satisfactorily used. 
It is indeed unfortunate that the committee confined itself 
to a simple statement for the guidance of parties in individ- 
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ual cases. The obligation of disputants to come to an arbi- 
tration agreement under certain circumstances was not rec- 
ognized and no attention was given to the beneficial uses of 
voluntary arbitration in arriving at terms of new agreements 
that have been discovered by labor and management in a 
number of industries. 

As far as recommendations of the Conference were con- 
cerned, the national labor policy for the government was to 
be limited to a call upon labor and management to engage 
sincerely in collective bargaining, but if they found them- 
selves unable to arrive at a meeting of minds by their own 
unassisted devices nothing at all should be done to avoid 
work-stoppages.^® At any event, no agreement was reached 
as respects any steps that should be taken by the parties to 
a dispute, or by the government, if negotiations reached an 
impasse. A return to free collective bargaining was thus 
recommended including the use of strikes and lockouts with- 
out formal restraint, to fulfill their traditional purposes. 

Collective bargaining was put squarely on trial by the 
action or inaction of the Conference. Labor and manage- 
ment could not possibly have been unaware of the intensity 
of the public demand for uninterrupted production. Nor 
should they have been unconscious of the likelihood that 
extensive legislation would be passed if the return of collec- 
tive bargaining was accompanied by serious plant shut- 
downs. The inability of the Labor-Management Confer- 
ence of 1945 to arrive at agreements in support of the 
reconversion needs of the country was the first step toward 
the Labor-Management Industrial Relations Act of 1947. 

SUCCESSES OF THE CONFERENCE 

A failure to* carry out the major tasks assigned to it by the 
public is the outstanding characteristic of the Labor-Man- 

“The -usefulness of the Conciliation Service was recognized but no fur- 
ther governmental assistance was deemed compatible with collective bar- 
gaining. 
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agement Conference of 1945. The meeting constitutes, 
nonetheless, a notable landmark in the history and develop- 
ment of collective bargaining in the United States. Direct- 
ing the discussions to “long-term considerations” had several 
advantages that have been commonly overlooked. A num- 
ber of fundamental ideas about collective bargaining were 
crystallized. Various specific recommendations were made 
as to how joint dealings could be more effectively conducted. 
Accomplishments along these lines are significant whenever 
plans for future industrial-relations policies are taken under 
advisement. 

For the first time, at this conference labor and manage- 
ment representatives met together at the national level 
without arguing about whether or not collective bargaining 
was desirable. Their sole aim was to reach common under- 
standings about how it could function better. The right of 
employees to be represented by unions of their own choosing 
was no longer a subject of dispute in the United States. In 
a very real sense, the Labor-Management of 1945 goes down 
on the books as the session where American industry for- 
mally accepted collective bargaining in principle. If that 
was the end of an era, it also marked the beginning of a new 
one. Whether or not government rules to protect employee 
organization provided unions with more than an “equality 
of bargaining power” became one of the critical issues in the 
new era. 

As will be noted presently and in some detail, employers 
insisted that unions were favored with an unreasonably 
large amount of government protection. They believed 
that the organization rules established under the Wagner 
Act should be drastically changed. But since the right of 
employees to bargain through outside unions was not ques- 
tioned at any time, it can be concluded that one of the great 
conflicts in American labor history had come to an end. 

Another notable sign of industrial-relations progress was 
given by the Conference. In accepting the Conference 



COLLECTIVE BARGAINING ON TRIAL! 229 


Agenda, leaders in labor and management ranks assumed a 
responsibility for directing and developing the agreement- 
making potentialities of collective bargaining by means of 
general policy understandings. Concepts of collective bar- 
gaining as a strictly self-effectuating process became obsolete 
and a new procedure for collective bargaining was initiated 
by the 1945 Conference. It was implicitly recognized that 
labor and management have an obligation to spell out, in 
general terms, those procedures and practices that, if fol- 
lowed by negotiators, will make for more agreements and 
fewer strikes. Agreements of a general nature made to de- 
fine “correct” collective-bargaining procedures was a new 
technique for joint dealing. Virtually unlimited possibili- 
ties in this direction were opened up.^ 

The principal “lesson to be learned” from the 1945 Con- 
ference is that great latent possibilities for improving col- 
lective bargaining are inherent in general procedural and 
policy agreements between representatives of labor and 
management. They can serve as guides in particular nego- 
tiations. With all of its shortcomings, the 1945 meeting 
was an encouraging preview of the kind of progress that can 
be made if labor and management voluntarily assume re- 
sponsibility for giving leadership and conscious direction to 
the development of collective bargaining. Labor-manage- 
ment conferences, both national -and regional in scope, can 
be and should become a standard part of the American in- 
dustrial-relations pattern. 

Reference has already been made to the futile effort of Mr. Murray to 
secure a conference understanding with respect to wage policy. (See page 
220.) His suggestion for an anti-discrimination policy fared better. The 
Executive Committee and the Conference unanimously adopted a resolu- 
tion reading: ‘‘R-esolved, that the Labor-Management Conference urge on 
all elements of labor and management the broad democratic spirit of toler- 
ance and equality of economic opportunity in respect to race, sex, color^ re- 
ligion, age, national origin or ancestry in determining who are employed and 
who are admitted to labor-union membership.” Too much significance 
should not be attached to the resolution because no provisions were made 
for a follow-through. It does indicate, however, that general agreements 
between labor and management respecting broad policy questions are pos- 
sible in addition to understandings on procedural matters. 
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In addition to the successes of an intangible nature, as just 
noted, a number of concrete results of the Conference should 
be inventoried. Specific understandings, unanimously ap- 
proved, as to what constitutes good collective-bargaining 
procedure are significant in their own right. They are 
tangible evidence of the value of policy agreements of the 
kind just extolled. 

The working committee on “Initial Collective Agree- 
ments” dealt with policies to be followed in negotiating “first 
agreements” so that “strikes and lockouts may become the 
last resort.” Tried and tested negotiating practices were 
codified and unanimously recommended for general use. 
Differences in individual negotiations can unquestionably 
be narrowed by a widespread application of the understand- 
ings that were reached.^® In adding up the achievements of 
this particular committee, reference may again be made to 
the recommendations for developing voluntary arbitration of 
new agreement terms as an integral part of the collective- 
bargaining process. As mentioned previously, a highly con- 
structive forward step was taken in the recommendation that 
“the parties themselves should agree on the precise issues, 
the terms of submission, and the principles or factors by 
which the arbitrator shall be governed.” As a result of con- 
ference deliberations, the stipulation to arbitrate stands out 
as the instrument by which voluntary arbitration of future 
contracts can be more thoroughly integrated with collective 
bargaining. 

^ A differentiation was made between the problems of negotiating a first 
agreement and of renewing an expiring agreement because peculiar diffi- 
culties are encountered in each situation. 

Attention was unfortunately not given to the pros and cons of limiting 
initial agreements to a relatively few simple terms in order thatf collective 
bargaining might have an auspicious start. Widespread efforts to secure 
first agreements comparable in scope and terms to those built up through 
years of joint dealing, contribute to collective-bargaining failures and ac- 
count for the breakdown of many initial agreements in day-to-day applica- 
tion. This aspect of the subject of initial agreements could profitably be 
considered at a subsequent conference. 
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Perhaps the outstanding achievement of the Conference 
was the unanimous recommendation, proposed by the work- 
ing committee on “Existing Collective Agreements,” respect- 
ing the use of arbitration to resolve disputes over application 
of contract terms. This report read; “Collective bargaining 
agreements should contain provision that grievances and 
disputes involving the interpretation or application of the 
terms of the agreement are to be settled without resort to 
strikes, lockouts, or other interruptions to normal operations 
by an effective grievance procedure with arbitration as its 
final step.” This conclusion was arrived at only after close 
examination of tried and tested practices for handling griev- 
ances in day-by-day collective bargaining. Labor and man- 
agement fully recognized their obligation to conduct this 
aspect of their relationship without work-stoppages. 

One other working committee, that on “Conciliation Serv- 
ices,” made a number of recommendations that were unani- 
mously adopted by the Conference. Strengthening and im- 
proving the work of the Conciliation Department of the 
United States Department of Labor was the objective. An 
advisory committee of labor and management representa- 
tives was suggested as a means of familiarizing the Director 
of the United States Conciliation Service with the practical 
operating problems that must be overcome if conciliation is 
to be made more effective. Such a committee was later 
established. The results were most salutary but also quite 
ephemeral. Congress substituted an independent Media- 
tion Service for the Conciliation Service in. 1947 when the 
Taft-Hartley Act was passed. 

The record of the Labor-Management Conference of 1945 
is distinctly not a list of wholly unrelieved failures. Suc- 
cesses achieved add up to an important contribution to the 
constructive development of industrial relations. A new 
technique in labor-management relationships was inaugu- 
rated. Its usefulness was attested by the procedural recom- 
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mendations relating to the conduct of collective bargaining 
which have just been mentioned. These concrete accom- 
plishments may be summarized as follows : 

1. a codification of the procedures that should be followed 
in collective bargaining negotiations to facilitate agree- 
ment-making, particularly as respects initial contracts. 

2. suggestions for improvement in the conciliation serv- 
ices provided by the federal government. 

3. recommendation of a program to permit the settlement 
of grievances without interruptions to productidn. 

4. specification of the groundwork upon which voluntary 
arbitration of the terms of future agreements may be 
built. 

Unanimous agreements between outstanding labor and 
management officials as respects procedural steps to be 
followed in individual negotiations was something quite new 
in industrial relations. Only the pressing and critical needs 
of reconversion made these accomplishments appear insigni- 
ficant. At any other time, the successes of the Conference 
might well have been universally applauded as great for- 
ward steps in the building of a sound industrial-relations 
structure. 

SUBJECTS OF WIDE DISAGREEMENT 

To those intimately concerned with industrial relations, the 
report of the Labor-Management Conference of 1945 has 
a further significance. Disagreements were carefuDy re- 
corded. Although three Conference working committees 
came up with unanimous recommendations, and they were 
adopted in plenary session, three other committees were 
unable to agree^ upon anything significant. Statements 
covering their difference were a revealing preview of Con- 
greeional debates that were to be held later prior to passage 
of the Taft-Hartley Act. A failure of the conferees to 
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settle several of their most pressing problems by voluntary 
agreement resulted in their submission to Congress for 
“final” determination. 

Modification of the Wagner Act was the “must” subject 
most insistently pushed by employer representatives at the 
Conference. They attacked under the banner — “equality 
before the law.” Management insisted that unfair union 
practices in the organization of employees should be out- 
lawed. Admitting the propriety of prohibiting unfair prac- 
tices of employers, management’s position was that em- 
ployees should also be protected against coercion by the 
unions. Later events were to show convincingly that the 
days of a “one-sided” labor law were over. Failure of 
the unions to perceive the strength of the employer position, 
or the strong public support behind it, was a gross miscal- 
culation. In choosing to stand adamantly for the Wagner 
Act without a single change, unions dug into a badly ex- 
posed position. 

Employer representatives also maintained that unions 
should be made equally responsible with companies for car- 
rying out the terms of labor agreements. It was claimed 
that employees had got into the habit of irresponsibly 
violating labor agreements at will, especially as respects the 
no-strike clause. Unions had shown themselves to be quite 
incapable of doing anything very effective about such viola- 
tions according to management. It was reasoned: manage- 
ment can be forced at law to live up to their agreements; 
unions should have a similar obligation. 

“Equality before the law” was a covering phrase for one 
further management contention. Since monopolistic prac- 
tices of corporations had long been adjudged to be anti- 
social, a demand was made for a similar restriction upon the 
monopolistic tendencies in union programs. 

Serious charges were levied against the government’s 
existing labor policy by management representatives. 
Changes in the Wagner Act were demanded not solely on 
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the ground of fair dealing and as a means of giving “equality- 
before the la-w.” It was also alleged that, by applying the 
Wagner Act to protect union organization, the government 
did not facilitate collective bargaining but, on the contrary, 
provided unions with such an undue power and such a 
privileged position as to make peaceful collective bargaining 
impossible. What constituted an “equality of bargaining 
power” in terms of government protection of the right to 
organize was made an issue. 

Management sought not merely a modification of the law 
governing union organization but campaigned for an exten- 
sion of government regulation into additional aspects of the 
collective-bargaining relationship. An earnest discussion of 
the problems raised by management might conceivably have 
resulted in agreements for moderate modifications of the 
Wagner Act. Extreme legislation might then have been 
unnecessary and avoidable. Positions taken by the con- 
ferees were unfortunately too far apart for any such con- 
structive development to come about. 

In evaluating the enhanced economic power that unions 
undoubtedly possessed, management representatives tended 
to overestimate the Wagner Act as a contributing factor. 
They greatly underestimated the effect of a general economic 
situation in which there were more jobs than men to fill 
them. Management ideas about the proper role of govern- 
ment in industrial relations tended, therefore, to be some- 
what extreme. Unions knew that their power derived 
mainly from the economics of the situation. They looked 
ahead to the future when jobs might be scarce and were 
strongly averse to agreeing to any change whatsoever in the 
Wagner Act. Every protection afforded by the Act might 
be vitally necessary in days ahead, they felt, to prevent a 
collapse of the labor movement. 

The “status quo” position of the unions was untenable in 
at least one important respect. Changes in the Wagner 
Act were due if for no other reason than to take legislative 
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account of the vast experience accumulated during the ten 
years of its operation. Experience showed it to be far from 
a perfect law. Improvements in it were overdue. A labor 
admission on the record that any single change was desirable 
would, many union oflacials believed, serve merely as a 
springboard for Congressional emasculation of the Act. For 
this reason, and because of doubt about union security in the 
future, a “stand-pat” position was taken by the unions. 

The inability of the Conference to handle the labor-man- 
agement dispute over the Wagner Act was perhaps the most 
serious failure of voluntarism in the postwar period. Some 
of the most unworkable provisions, as well as the “anti- 
union” and “anti-industry” sections, of the Taft-Hartley Act 
might have been forestalled by labor-management recom- 
mendations for “mild” changes in organizational rules that 
could have been made in the interest of both parties. But 
above all, the government-managed collective bargaining 
inaugurated by the Taft-Hartley Act might have been 
avoided. 

Management’s position was most precisely set forth by its 
representatives who stated:^® “For years, in the public inter- 
est, legislation and government relations have controlled the 
activities and defined the responsibilities of employers. 
Likewise in the public interest, the activities of labor organi- 
zations should be controlled and their responsibilities defined 
to assure equality of status before the law. Equity requires 
that both parties to a labor agreement be equally answerable 
as entities in judicial proceedings for conduct in violation of 
contract or legal requirements.” 

That statement may be looked upon as the first formal 
postwar demand for an extension of government regulation 
in the field of industrial relations. Management’s position 
was not confined to requested changes in rules governing 
the organization of employees. No simple modification of 

^ Management report of the working committee on "Collective Bargain- 
ing” 
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the Wagner Act was demanded. Industry asked rather 
for a fundamental change in government labor policy. It 
advanced a program for government supervision and control 
of unions and of certain aspects of collective bargaining as 
weU. Reconciliation of this position with the stated pur- 
pose of both sides to get the government out of industrial 
relations is not possible. 

As previously mentioned, labor representatives held en- 
tirely contrary views about the need for amendment of the 
Wagner Act. They went so far as to characterize the 
management program as an effort “to impose industrial 
slavery on American workers.” As respects “sanctity of 
contract” there was no disagreement in principle. Labor 
representatives contended, however, that the problems over 
“union responsibility” management raised could only be 
worked out around the conference table in each situation. 
They maintained that: “The customary provisions incor- 
porated in collective-bargaining agreements which permit 
management to discipline any employees, subject to theh 
right to appeal through the grievance machinery of the 
agreement, for any violation of its provisions are desirable 
and necessary for the proper administration of the agree- 
ment.” Over these and other subjects, including the de- 
sirability of industry-wide bargaining, management and 
labor positions were wide apart. 


^ This comment was made in the labor report of the “Committee on Rep- 
resentation” and in response to two specific employer proposals. One of 
these proposals was that there should be no interruption of production pend- 
ing the determination of any representation question by an appropriate gov- 
ernment board. Organization strikes and many jurisdictional strikes would 
both have been outlawed by such a rule. Management representatives also 
proposed that after a government board had made a determination of a 
representation question “both the employer and the certified collective-bar- 
gaining representatives should be protected by that agency in the negotia- 
tion and orderly administration of a labor agreement against interference 
by any other person or organization,” At the root of this suggestion was 
increasing dissatisfaction with strikes undertaken to compel an employer 
to deal with a union other than the one certified by the National Labor 
Relations Board. These were termed: “Strikes to compel an employer to 
violate the law” ance management was legally required to deal with the 
certified union. 
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Other deep-seated disagreements between labor and man- 
agement were reported by the Conference working com- 
mittee on “Management’s Right to Manage.” Its assign- 
ment was an exploration of “the extent to which industrial 
disputes can be minimized by full and genuine acceptance by 
organized labor of the inherent right and responsibilities of 
management to direct the operation of an enterprise.”"® 
In the report of this committee, the question of “manage- 
ment security” was formally introduced as a major issue of 
industrial relations. Whether or not it would be handled in 
collective bargaining more effectively than the union-secu- 
rity issue had been was at least partially dependent upon 
how well the Conference dealt with the subject. 

Employer representatives were strongly of the opinion 
that management’s ability to perform its essential functions 
was being seriously jeopardized by union efforts “to extend 
the scope of collective bargaining to include matters and 
functions which are clearly the responsibility of manage- 
ment.” Various management functions involved in the 
operation of a business were listed and classified. Matters 
considered to be “clearly the functions and responsibility of 
management and . . . not subject to collective bargaining” 
were placed in one category. A separate list was then made 
of those subjects “in respect to which it is the function and 
responsibility of management to make prompt initial deci- 
sions in order to insure the effective operation of the enter- 
prise, but where the consequences of such actions or decisions 
are properly subject to review.” Labor representatives 
were asked to agree upon such a division of topics as the 
best way to settle the management-security issue. 

A conscientious effort was made to arrive at an under- 
standing along the lines proposed by management. Labor 
members freely acknowledged that “The functions and 

^The committee interpreted its assignment to be: ^'The extent to which 
industrial disputes can be minimized by full and genuine acceptance by 
organised labor of the functions and responsibilities of management to direct 
the operation of an enterprise.” 

The review would be through the established grievance procedure. 
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responsibilities of management must be preserved if business 
and industry is to be eflELcient, progressive and provide more 
good jobs.” Despite substantial agreement on the general 
principle, a deep and a wide gulf developed between the 
conferees. Management's effort to retain sole control over 
all functions construed as essential for the proper perform- 
ance of its duties would limit the scope of collective bar- 
gaining more severely than had been found necessary or 
desirable in many plants and industries. As a “survival” 
issue for management, subjects that have to be excluded 
from collective bargaining undoubtedly vary with types of 
collective-bargaining relationships. Extending the scope 
of collective bargaining rather broadly, usually raises no 
question of management security as long as this is done by 
voluntary understanding. The use of economic force to re- 
solve a dispute over the scope of collective bargaining is the 
aspect of the case that makes the management-security issue 
critical. 

The issue can be stated in terms of the need to define col- 
lective bargaining, to preserve management’s security, or 
to delineate the scope of collective bargaining. However 
treated, the issue is certain to be among the most critical 
industrial-relations problenas over the next five or ten years. 
Management security and union security are emerging as re- 
lated issues. 

Can the subjects properly within the scope of collective 
bargaining be precisely specified as a means of meeting the 
demand for management security? This question was fully 
explored by the Labor-Management Conference. To the 
unions it appeared that with an affirmative answer, collec- 
tive bargaining might tend to become a static process and a 
containing mechanism that would prevent the national de- 
velopment of joint dealings adequate to meet changing 
economic circumstances. Most unions conceive of collec- 
tive bargaining as embracing all those subjects which affect 
employee welfare and security. They look upon collective 
bargaining as an expanding process. 
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Labor representatives at the 1945 Labor-Management 
Conference finally concluded that no list of subjects could 
possibly be formulated, for use in all plants and all indus- 
tries, as definitive of the proper scope of collective bargain- 
ing. They noted the wide variety of traditions, customs, 
and practices that have grovni out of relationships between 
unions and management in various industries over a long 
period of time” and pointed out that “the experience of many 
years shows that with the growth of mutual understanding, 
the responsibilities of one of the parties may well become 
the joint responsibility of both parties tomorrow . . 
This concept of collective bargaining found few “takers” in 
management ranks. 

The idea that collective bargaining should be looked upon 
as an expanding process, gradually encompassing more and 
more subjects, is entirely unacceptable to many employers. 
Even those who are quite ready to recognize the inevita- 
bility, or desirablity, of determining wages, hours, and the 
usual working conditions through joint negotiations refuse 
to accept collective bargaining as a growing process. La- 
bor’s philosophy is interpreted by management as reflecting 
a program for continuous union expansion into the field of 
management with “joint management of enterprise as the 
inevitable end.” With the failure of the 1945 Conference 
to conclude an agreement in this area of conflict, industry 
demands for “management-security” legislation became in- 
sistent and will doubtless continue for many years to come.®® 

As matters stand, collective bargaining covers riot only 
subjects voluntarily dealt with in the labor-management 

^ In connection with management's right to manage, the Conference also 
explored the problems incident to nnionization of foremen and supervisors. 
Contending that ^^no man can serve two masters/^ management insisted that 
it should not be required by law to recognize and deal with unions formed 
by supervisors. No agreement about organization of foremen was forth- 
coming at the Conference. Labor representatives felt ‘^it would be inap- 
propriate ... to make any recommendation on the matter of unionization 
of foremen while cases involving this issue are pending before the National 
Labor Relations Board Congress later supported the management posi- 
tion in this regard, by the Taft-Hartley Act, to the extent of denying fore- 
men the benefits of government protection for their organizational efforts. 
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agreement but also those that the union is able to introduce 
against the will of the employer by an exercise of economic 
force. Employees thus have a strong voice under collective 
bargaining in determining what is proper management func- 
tion. To this, management strenuously objects. Its ob- 
jections may not be meaningful unless companies are able 
either to defend their position in a test of economic strength 
or to secure protection through legislation. 

The defect of the legislative course is that designation of 
uniform, rigid limits to collective bargainmg is quite incom- 
patible with a system of cooperative joint dealing. There 
is but one way in which the dilemma can be resolved. Even 
though scope questions may be freely assigned to the arbitra- 
ment of work-stoppages, they cannot be satisfactorily re- 
solved by such a procedure. Management-security ques- 
tions are raised. The only sound way of extending the scope 
of agreements is by voluntary understanding as distinct 
from economic force. Whether unions will be willing and 
able so to restrain and direct the use of their power is one of 
the questions that may well be crucial in determining the 
efficacy of industrial self-government. 

A third major clash of fundamental principles should be 
noted. Endeavors of the Conference to arrive at an under- 
standing about how to settle work-jurisdiction disputes 
were wholly unsuccessful. Labor representatives freely 
acknowledged that parent labor organizations have an 
obligation to maintain effective procedures for resolving 
these disputes. They were willing to recommend that 
“those working on the job should continue to perform the 
work until a work-jurisdiction dispute is settled, and that 
pending such settlement there should be no interference with 
operations.” Handling these questions has long been con- 
sidered by the unions to be strictly an intra-union affair. 
The defect of that approach is its record of failure. Na- 
tional labor organizations lack “control” over affiliated or 
federated unions and firm agreements between these unions 
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for peaceful settlements of their disputes over jurisdiction 
have been among the most difficult of all understandings to 
consummate. 

Management representatives wanted far more definite 
commitments about work- jurisdiction disputes than organ- 
ized labor could give. Immediate promulgation of detailed 
procedures for finally deciding all work- jurisdiction dis- 
putes without any work-stoppages was the management 
program. Organized labor was asked to “develop, publish, 
and file with the National Labor Relations Board definite 
procedures under which such jurisdictional disputes can be 
finally resolved.” The point-of-view that work-jurisdiction 
questions concerned'’ only the unions was directly challenged 
in a formal way for the first time. Management proposed 
that no settlement of a work- jurisdiction dispute should (a) 
require the violation of the terms of an existing valid labor 
agreement, (b) make it incumbent upon the employer to 
use more workers than necessary to perform a job properly, 
(c) unduly increase the cost of production, or (d) impair the 
responsibility of management to direct the working forces. 
In other words, a demand for criteria, equitable to manage- 
ment and to the public, to govern the settlement of this 
class of disputes was introduced. 

The previous discussion indicates that, as respects work- 
jurisdiction disputes, differences between labor and manage- 
ment were broadened and not narrowed as a consequence of 
Conference consideration. Customary habits of looking 
upon work-jurisdiction matters as solely the r^ponsibility of 
labor were questioned. Management’s interest in the actual 
terms of settlement were precisely staked out and so-called 
“feather-bedding” practices were closely linked with work- 
jurisdiction disputes. 

Out of the failure of the Labor-Management Conference 
to meet certain long-term collective-bargaining problems, 
and these were included on the Conference Agenda, opposing 
lines were tightly drawn over three main issues. They were 
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over; (1) Proposals for modification of the Wagner Act and 
for increased government supervision of collective bargain- 
ing; (2) Management security; and (3) Work- jurisdiction 
disputes. Lack of agreement about any of these questions 
was a failure of far greater significance to the future of in- 
dustrial relations than the inability of the Conference to 
devise machinery for peacefully settling labor disputes dur- 
ing the reconversion emergency. 

A lack of common understanding between labor and man- 
agement about the functions of collective bargaining and 
concerning the role of the government in industrial relations 
was starkly revealed. The great failure of the 1945 Con- 
ference was in its inability to resolve certain critical issues 
that had to be disposed of as a prerequisite to the satisfactory 
long-term development of collective bargaining. Govern- 
ment consequently assumed a responsibility for resolving 
these issues. Many features of the Taft-Hartley Act of 
1947 directly reflect the failures of the Labor-Management 
Conference of 1945. 

THE CONFERENCE IN RETROSPECT 

It is entirely likely that the 1945 National Labor-Manage- 
ment Conference will go down in the annals of industrial 
relations as a meeting of lost opportunities. At a time when 
the country was insisting upon uninterrupted production, in 
order expeditiously to convert its resources from wartime 
to peacetime uses, labor and management were unable to 
arrive at a single, basic undertaking about what should be 
done by them to minimize industrial warfare after a break- 
down of negotiations. Insistence upon retaining an unin- 
hibited right to strike or to lockout failed to appraise prop- 
erly the nature of the tasks ahead of the country in winning 
the peace. When 1946 strike statistics broke all previous 
records, the public by and large was ready to sell collective 
bargaining short. 

The government had no practical alternative but to move 
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in and j&ll the gaps left wide open by the Conference. Fact- 
finding boards, plant seizures, and proposals for legislation 
were the devices employed by the government, over the op- 
position of either labor or management, when collective bar- 
gaining failed to produce an agreement. These procedural 
steps imposed by the government were a direct consequence 
of the failure of the Conference to seize the opportunity it 
had to work out disputes-settling arrangements satisfactory 
to labor and management. And, of course, the problem of 
how to minimize strikes after collective-bargaining failures 
remains as unfinished business on the desks of labor and 
management. 

Another lost opportunity must be recorded. Inability 
of labor and management to reconcile their differences over 
Wagner Act amendments, management security, and juris- 
dictional disputes constituted a failure of voluntarism to 
produce results. A broad and a sweeping extension of gov- 
ernment regulation over industrial relations was the con- 
sequence. The importance of collective bargaining was 
materially decreased while the scope of government control 
was correspondingly augmented. If a preservation of col- 
lective bargaining is essential to the development of soi^nd 
industrial relations, and it undoubtedly is, the failures of 
the Labor-Management Conference of 1945 were serious 
in the extreme. Retrieving those failures is a major part of 
the task before those in labor and management ranks who 
would build industrial relations upon a sound collective- 
bargaining base. 

Despite its failures, the 1945 Conference stands out as 
an important landmark in the history of industrial relations 
in the United States. This distinction arises not so much 
from positive results achieved — they were significant but 
altogether too few — but from the recognition given by or- 
ganized labor and management to the proposition that col- 
lective bargaining can be consciously directed and developed 
by them into a more constructive institution. The road to 
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retrieving its failures was thus clearly charted by the Confer- 
ence itself. 

Knowledge of a new technique doesn’t insure that it will 
be used. As a matter of hard reality, there is actually very 
little likelihood that labor-management conferences will be 
held in the near future to follow up and to build upon the 
groundwork laid in 194^ Legislation rather than agree- 
ment has become the focus of attention for the time being. 
So, the successes of the 1945 Conference have to be scored 
as intangible and potential gains. The time will surely 
come when the emphasis will shift back to voluntarism. 
Another opportunity wiU then be afforded to labor and man- 
agement to use the successes of the 1945 Conference as a 
springboard to greater understanding and agreement. 

Measured against the pressing needs of the postwar 
period, then, the 1945 Conference was a failure. Viewed in 
relation to the historical development of industrial relations, 
the Conference can be classed as a pioneering venture out 
of which came a highly important discovery. Putting that 
discovery to practical use has yet to be accomplished. With 
the sweeping extension of government regulation introduced 
by the Taft-Hartley Act, it is doubtful if collective bargain- 
ing will ever again be conceived as exclusively a private 
matter between labor and management. Recognition to 
public interests involved in collective bargaining has become 
a permanent factor in industrial relations. The big question 
is whether the public interests will be taken into account 
primarily by voluntary agreements between labor and man- 
agement or by legislation. The conclusion seems inescap- 
able that if collective bargaining is to remain the cornerstone 
of industrial relations, labor and management must assume 
a large responsibility for consciously developing this process 
with a proper regard for the public interest. 



Chapter VI 


GOVERNMENT-REGULATED 
COLLECTIVE BARGAINING 

C OOPERATION between management and organized 
labor throughout World War II was so effective that 
it raised high hopes for collective bargaining. There was a 
great confidence in 1945, prior to the labor-management con- 
ference, that organized labor and management would not 
only peacefully work out their postw’^ar relationships but 
would do so with a minimum of government direction or 
compulsion. 

A crucial test of the national labor policy established by 
the Wagner Act was at hand. Organizing for collective 
bargaining had not been completed in all areas or in all 
industries. In most of the major industries, however, 
unions were permanently established. Inauguration of 
sound bargaining relations was the next step. “Equality 
of bargaining power” was now to produce agreements with- 
out strikes and contribute to stable labor relations, if the 
faith expressed in collective bargaining was to be justified. 

Criteria set by the public for successful postwar industrial 
relations were clear and simple. A minimum number of 
work stoppages and a reasonable regard for consumer inter- 
ests in fixing the terms of employment were the main teste. 
These are exactly what the country has always wanted from 
the joint dealings of management and organized labor. 

The country’s hope that collective bargaining would turn 
out to be a highly constructive institution was expressed 

245 
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most profoundly by President Truman when he convened 
the National Labor-Management Conference of November 
1945/ Only now is it possible fully to appreciate how great 
the odds were against the success of that particular venture. 
Price controls and wage regulations were still in effect. 
They imposed highly restrictive limits upon the latitude 
exercisable in collective bargaining by both organized labor 
and management. The public need for economic stabiliza- 
tion clashed with the necessities of joint negotiation and 
made any no-strike agreement virtually impossible to se- 
cure.^ 

Whatever the cause, the failure of the 1945 Labor-Man- 
agement Conference to devise peaceful means for settling 
disputes during the reconversion period, and the strikes 
which followed, constitute a major turning point in our 
nation’.S industrial relations. The Taft-Hartley Act is the 
tangible evidence.® 

That Act is often referred to colloquially as a move to 
“cut down the power of organized labor” or as a program 
“to put labor in its place.” Responsibility for the country’s 
postwar labor difficulties was unquestionably assessed 
largely upon organized labor. Such coinments are, however, 
among the more superficial observations to be made about 
the significance of the Taft-Hartley Act. More fundamen- 
tally, that legislation reflects a widespread public opinion 
that the government should direct and control industrial re- 
lations to a far greater degree than ever before seemed neces- 
sary. 

Collective bargaining was sold very short. No longer did 
it seem so desirable for the government to go so far out of 
its way to encourage employee organization to enable joint 

^ See page 207. 

® For a (iisciLssioii of this point see page 208. 

^The official title of the Act is Lahor-Management Relations Act, 1947. 
Sponsored by Senator Robert A, Taft and Representative Fred A. Hartley, 
Jr., the legislation was approved by Congress, vetoed by the President on 
June 20, 1947, and finally passed over his veto by the House of Representa- 
tives on June 21 and by the Senate on June 23. 
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dealing to get under way. Collective bargaining was not in- 
herently necessary either for the worker or for the public 
interest. Congress also concluded that organized labor and 
management should not be left free to work out all their 
problems by their own devices. Over such a public ap- 
praisal, management has as great a concern — and as great a 
stake — as organized labor. Shifts toward regulated collec- 
tive bargaining mean that both parties will have to conform 
to more governmental rules and regulations in the industrial- 
relations area than ever before. If the rules now seem to 
help one side and burden the other — ^well, that can change. 
Organized labor knew long ago that “what the government 
gives, the government can take away.” 

The many factors that induced such a fundamental 
change in national labor policy need not be exhaustively 
treated here. Mention of a few factors will suflace to recall 
the temper of the times. The public had become very much 
“fed up” with a rash of strikes. Feather-bedding, jurisdic- 
tional disputes, and other impediments to full production 
were looked upon as irresponsible uses of union power in 
wanton disregard of the consumer interest. Mounting pub- 
lic discontent about the labor situation was accentuated by 
the cries of some union members for legislative protection 
against dictatorial practices engaged in by their own union 
leaders. 

There were other complaints. Organized employers saw 
to it that the one-sidedness of the Wagner Act received a 
fulsome share of attention.^ Many of the employer claims 
seemed to be reasonable and equitable. Unions had come 
along so very far that the tremendous power amassed by 
labor organizations caused considerable apprehension. 
Fears of monopolistic control over jobs and of the possible 
use of organized labor’s power for noncoUeetive-bargaming 


* Employee used the phrase “equality before the law” to epitomize their 
demand for a labor act that imposed similar obligations upon unions ana 
management. 
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objectives resulted in demands for the most sweeping reforms 
of all. 

A whole series of dissatisfactions about the state of indus- 
trial relations came to a head at the same time. These 
dissatisfactions were compounded by organized labor’s 
adamant opposition to any kind of legislative program — ^an 
opposition soon recognized as a grievous error by some labor 
leaders. Demands for reform went far beyond amending 
the Wagner Act and changing the means of dealing with the 
organization of employees for collective bargaining. An 
entirely new national labor policy was enunciated. 

That section of the Taft-Hartley Act that formulates the 
changed policy is, in many ways, the most significant part of 
the legislation.® With overwhelming public approval, the 
government assumed a jurisdiction “to prescribe the legiti- 
mate rights of both employees and employers in their rela- 
tions affecting commerce, to provide orderly and peaceful 
procedures for preventing the interference by either with 
the legitimate rights of the other, ... to define and pro- 
scribe practices on the part of labor and management which 
affect commerce and are inimical to the general welfare . . .” 
A broad government jurisdiction to prescribe and to pro- 
scribe was staked out. In consequence, government-regu- 
lated collective bargaining has supplanted free collective 
bargaining as the foundation of industrial relations in the 
United States. 

Management has been prone to find altogether too much 
satisfaction out of the degree to which organized labor was 
held responsible for the introduction of government-regu- 
lated collective bargaining. The most important aspect of 
this policy is eclipsed by management’s studied concentra- 
tion upon the restrictions imposed on labor organizations. 
Yet even a casual reading of the Act shows that such re- 
strictions were possible only because of the extension of gov- 

® Reference is to Section 1 (b) of the Labor-Management Relations Act, 
1947. 
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ernment jurisdiction over the affairs of both parties. A 
sweeping transfer of many industrial-relations issues from 
around the bargaining table to the legislative hall, and to 
government bureaus, has been effected. This aspect of the 
Taft-Hartley Act overshadows the problems of the moment, 
pressing though they are. It is of even greater import than 
the manner in which certain issues have been resolved for 
the time being. Government-regulated collective bargain- 
ing is a new and untried venture in the United States. 

No sweeping argument for laissez-faire should be implied 
from the designation of the national labor policy under dis- 
cussion as essentially an extension of government’s jurisdic- 
tion over industrial relations. A modern philosopher once 
said: “The trouble with laissez-faire was in its ambiguity 
about who was to leave what alone.” Many aspects of our 
economic life have already been regulated in the public in- 
terest. As rights were abused, restrictions were imposed. 
Moreover, limits of tolerance over the abuse of private rights 
have undoubtedly narrowed with greater interrelation and 
interdependence of economic relationships. That has surely 
been true of industrial relations. 

There should be no avoiding the disturbing fact, however, 
that government-regulated collective bargaining carries a 
restriction of the latitude and of the judgment exercisable 
by both labor and management in their joint dealings. 
This calls for serious thinking from those who look upon the 
preservation of relatively free collective bargaining as a 
strong bulwark for the maintenance of private enterprise 
and of our kind of democracy. How far can government 
regulation go without in fact superseding collective bargain- 
ing? The question is not academic. Once the Taft-Hart- 
ley Act was placed on the statute books, insistent demands 
for still more drastic regulations arose almost immediately. 

An important new industrial-relations fact entered the 
picture in 1947. Government participation in and regula- 
tion of collective bargaining has been extended into areas 
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that lie far beyond the organizational preliminaries. Cer- 
tain procedures applicable to both organized labor and to 
management in their joint negotiations are either directly 
specified by law or are to be promulgated by the National 
Labor Relations Board.® 

Government jurisdiction even goes beyond the procedural 
steps in at least two important particulars. Certain provi- 
sions of the law are an attempt to limit the use of union 
power to collective-bargaining purposes. An example is the 
prohibition of union expenditures for certain political ac- 
tivities. Regulations respecting a number of substantive 
terms of employment have also been incorporated into the 
law. Contract terms relating to union security and welfare 
funds may be consummated only if they conform to a 
legally prescribed pattern. Differences between labor and 
management in feather-bedding or work-jurisdiction dis- 
putes are resolvable by what amounts to compulsory arbi- 
tration by a government board. Significant terms of the 
employment contract have thus been regulated. 

Emphasis has just been given to those parts of the Taft- 
Hartley Act that extend the government’s jurisdiction over 
industrial relations. In addition, the Act seeks to redress 
the balance of power between organized labor and manage- 
ment that obtained under the Wagner Act. Although rules 
governing employee organization were changed so materially 
as to constitute a drastic change of policy, they do not extend 
the pre-existing area of government jurisdiction. But they 
do raise numerous policy questions regarding the proper 
attitude of the government toward organizing activities of 
unions and of employees. 

Along the lines of the preceding discussion, the complex 
Taft-Hartley Act can best be understood by grouping its 
most significant provisions into four main categories. Each 


* For reasons to be noted presently, beginning on page 277, decisions made 
respecting procedural questions can have a vital bearing upon the terms that 
emerge as the basis for settling issues in dispute. 
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one of them represents an important aspect of the changed 
national labor policy. The four categories are: 

1. Redress of the balance of power in industrial relations. 

A series of clauses largely reverse the previous 
national policy under which the organization of un- 
ions was facilitated and encouraged. Among many 
changes, equal assistance is now made available to 
employees who choose to refrain from organizing or 
who want to “de-certify” their bargaining representa- 
tive. Union power to control or to discipline its mem- 
bers is curtailed, while individuals and minority em- 
ployee groups are encouraged to set up working 
relationships that they desire. 

2. Restriction in uses of union power. 

A number of provisions were promulgated to control 
the uses that xmions may make of the power amassed 
by them, usually with the assistance of the government. 
This is in marked contrast to the Wagner Act objective 
of encouraging employees to organize so they could bet- 
ter take care of their own interests in whatever way 
they might choose. 

3. Facilitating the agreement-making process. 

Negotiating procedures are placed under government 
control for the purpose of assisting, or placing pressures 
upon, organized labor and management to come to 
agreement without work stoppages. In other words, 
both parties are required to foUow negotiating proce- 
dures prescribed by law as one aspect of government- 
regulated collective bargaining. 

4. Determination of substantive issues. 

Until the passage of the Taft-Hartley Act,"^ organized 
labor and management were responsible for working 
out, through collective bargaining, every term and con- 
dition of employment. Under the changed policy, the 

’ And except for the requirements of the wage stabilization program dur- 
ing the emergency of World War 11. 
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government has jurisdiction over substantive terms of 
employment and has already exercised this jurisdiction 
as respects union security, welfare funds, feather- 
bedding and work- jurisdiction questions. 

In the following discussion of each of the above subjects, 
attention is directed primarily to the probable impact of the 
national policy upon the ability of organized labor and 
management to work out a stable industrial relationship. 
Scarcely mentioned are the collective-bargaining failures and 
the abuses of union power that provoked the government 
regulations in question. This approach has been taken be- 
cause of a conviction that the regulations cannot be justi- 
fied solely by reference to the provocations that brought 
them into being. An appraisal of the workability and 
practicability of the national policy is much more to the 
point. The policy will ultimately be judged in such terms. 

As a matter of fact, a Joint Congressional Committee to 
concentrate upon making such a judgment has already been 
set up under terms of the Taft-Hartley Act itself.® Because 
of the importance of the function assigned to this Commit- 
tee, a brief analysis of its task follows the discussion of the 
four categories into which the principal terms of the Taft- 
Hartley Act have been grouped. 

REDRESS OF BALANCE OF POWER IN 
INDUSTRIAL RELATIONS 

American industry successfully urged in 1947 that, under the 
Wagner Act, many aspects of the government’s policy in 
fostering the growth and the power of organized labor were 
socially undesirable. Its representatives insisted that 
“equality of bargaining power” had not been achieved. 
They argued that many unions actually possessed enough 
power to dispense with bargaining and to impose theh own 
inequitable terms of emplo 3 unent. Such a situation was 


® Sections 401 to 407, inclusive, provide for this Committee. 
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vividly pictured as inherently unfair to industry and detri- 
mental to the interests of the whole country. Wage in- 
creases secured by unions were said to be the principal cause 
of price increases, which were developing serious inflationary 
implications. A great body of public opinion soon sup- 
ported the idea of changing the one-sided Wagner Act and 
of redressing what appeared to be an inequitable balance of 
power in industrial relations. 

The Wagner Act unquestionably augmented the power of 
labor unions. Whether the law actually gave unions an ex- 
cessive bargaining power over the emi^loyers is a highly de- 
batable question. Positions taken will vary widely, depend- 
ing upon the standard used in classifying the aims of 
the labor movement between “legitimate’’ and “improper” 
objectives.* Commonly overlooked in the argument, more- 
over, is the fact that a substantial improvement in employ- 
ment terms since 1937 came principally from the “good busi- 
ness” conditions that prevailed. Competitive bidding by 
employers for scarce workers was not caused by the Wagner 
Act. 

There was an almost universal tendepcy in 1947 to overlook 
the main source of the real power of labor unions. It was 
economic. A shortage of manpower at a time of virtually 
unlimited demand for goods, almost regardless of price, gave 
even unorganized employees an opportunity to secure 
greatly increased wages. Wage trends in many service 
trades are strong evidence of this situation. Under such 
circumstances, labor unions possessed a strong bargaining 
position quite apart from any governmental assistance in 
their organizational activities. 

A rebalancing of the Wagner Act was nevertheless de- 
cided upon. It was deemed inappropriate for the govern- 
ment any longer to give preferential assistance to the organ- 
ization of unions. Labor organizations seemed to be quite 
capable of holding their own without having the government 

® For a discussion of this subject see pages 63 to 66. 



254 GOVERNMENT-REGULATED BARGAINING 

as an ally. One possible way of effectuating such a change 
in policy would have been to repeal the Wagner Act. That 
course was neither practical nor desirable. In addition, the 
objective was not merely to withdraw government assistance 
to unions. The power possessed by unions was to be cut 
down. 

Nearly everyone agrees that the industrial election, as 
developed under the Wagner Act to resolve representation 
questions, should be preserved. Experience has shown con- 
vincingly that the election device serves the cause of indus- 
trial peace well by minimizing organizational and recogni- 
tion strikes. And it certainly wouldn’t have been reasonable 
to invite a reinstitution of former employer practices, long 
designated as unfair and indefensible, to combat the organ- 
ization of unions. Restrictions against unfair labor prac- 
tices by the employer had to be continued as a practical 
matter. They could be accompanied, however, by restric- 
tions upon the organizing activities of unions and the use 
of certification regulations less protective of union status. 
So-called even-handed regulation of union organization 
would then be the goyernment policy, rather than one-sided 
encouragement of union organization. In some ways, a re- 
peal of the Wagner Act would have been less burdensome to 
the unions. 

One particular characteristic of the Taft-Hartley program 
to regulate the organization of unions is highly significant. 
Great stress is laid upon protecting the rights of the individ- 
ual employee and of minority groups of employees to stay 
out of any particular union. That is apparently conceived 
as anti-monopoly legislation. There is a widely held mis- 
conception that large numbers of employees, perhaps most 
union members, joined labor organizations either because 
they were forced to do so against their will, or because of the 
lack of machinery for stating their real preferences, or be- 
cause of Wagner Act restrictions upon employer expression 
that prevented employees from knowing both sides of the 
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case. The factors mentioned undoubtedly played a part in 
many union-organizing campaigns, but their importance is 
exaggerated. With one exception, regulations promulgated 
to protect the individual and the group right of self-deter- 
mination cannot be opposed on any reasonable grounds. 

The one exception is basic. It relates to the proper repre- 
sentation unit. What is the appropriate grouping of em- 
ployees for determination of a bargaining representative on 
a majority vote basis? Do individuals and minorities have 
to go along with the majority on a craft, plant, company, or 
industry basis? One’s concept of the functions of collective 
bargaining will dictate answers. Protection of individual 
rights may deprive the majority of its w'ishes if the proper 
unit of representation is erroneously conceived. Encourage- 
ment of and assistance to self-determination by small groups 
of employees will tend to cut dowm the job control and 
monopolistic power of many unions. That kind of program 
can conceivably effect a redress of economic power. Stabil- 
ization or standardization of working conditions within 
plants and between competing plants would then be less 
likely to be achieved. 

The above considerations have an important bearing upon 
the steps taken to redress the balance of power between or- 
ganized labor and industry. Employers are encouraged to 
express their views about unionism without danger of being 
penalized. This action was long overdue.^ Unions are 
precluded from coercing employees to join up.^^ No funda- 
mental objection to that measure has been voiced. The 
right of small groups of employees to exercise their self- 
determination rights has been accorded an unusual protec- 

Section 8 (c) of the Taft-Hartley Act provides that “The expre^ing of 
any views, argument or opinion, or the dissemination thereof, . , . shail 
not constitute or be evidence of any unfair labor practice under any of the 
provisions of this Act, if such expression contains no threat of reprisal qr 
force or promise of benefit.” Although employer expressions may not con- 
stitute an unfair labor practice, they may be held to invalidate an NX.RJB, 
election among employees to determine a bargaining representative. 

^^By Section 8 (b) 1 of the Act. 
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tion, and this is the nub of the Taft-Hartley Act program to 
redress the balance of power between organized labor and 
management. 

Many new regulations relating to employee organization 
have been promulgated to effectuate the new point of view 
that supporters describe as a return to unionism “by the 
consent of the governed.” Craft unions have a much better 
chance of being selected as certified bargaining representa- 
tives^'^ and independent unions must be accorded the same 
assistance as C.I.O. or A.F. of L. affiliates.^® 

Since it is made easier for employees to change their bar- 
gaining representative, a “dominant” union in a plant or an 
industry will presumably be less able to maintain its posi- 
tion. Imphcit approval has been given to a system of col- 
lective bargaining carried on by more than one union within 
a plant or an industry. At least, government assistance is 
made available for the creation of that kind of system. 
Complete control of jobs by one union as a means of stabiliz- 
ing working conditions under one program is a basic objec- 
tive of the labor movement. The government’s weight is 
thrown squarely against attainment of that objective by the 
support made available for self-determination by small 
groups of employees. 

Intensified competition between labor unions in their or- 
ganizing activities and, consequently, more costly terms of 
employment demanded by unions are concomitanfs of the 
collective-bargaining system contemplated by the Taft- 
Hartley Act. Dual unionism and an inducement for unions 
to make demands to attract employee support are among the 
expectable consequences of the multi-union system. They 
have been appraised, for the time being at least, as the “lesser 
evil” in comparison with the concentration of power in the 
hands of a dominant union. 

Not every employer is going to feel that the way selected 

“ See Section 9 (b) (2) of the Act. 

the protection afforded in Section 9 (c) (2). 
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for redressing the balance of power is a happy one. Dis- 
sidents will include those employers who have long dealt 
with unions on an industry-wide basis and who have been 
“sold” on the stabilizing benefits that accrue from that type 
of joint dealing. Other employers will wonder whether or 
not the steps taken to cut dowm union power are all they 
were “cracked up to be.” Doubts will arise when organiza- 
tional drives are renewed as rival unions contest for the favor 
of the employees and if consequent steep increases in de- 
mands are made in a union effort to hold the support of 
employees.^^ The Taft-Hartley Act has numerous anti- 
industry characteristics. 

There is a possibility, of course, that such risks will not 
mature at all for some concerns. Employees may turn their 
backs on collective bargaining altogether and decide to re- 
turn to individual bargaining. This contingency is carefully 
provided for by the Taft-Hartley Act. Employees w'ho 
want to make such a move are entitled to government assist- 
ance in attaining their desires. 

The right of employees to refrain from self-organization is 
given the same status and protection before the law as the 
right to self-organization.^’ In contrast to the Wagner Act 
provisions, organization for collective bargaining is not to 
be particularly encouraged as socially desirable. It is not 
looked upon as a prerequisite to getting industrial relations 
on a stabilized basis. It might even be fairly said that the 
underlying philosophy of the Taft-Hartley Act is that, from 
the standpoint of the general welfare, it is quite immaterial 
whether employees join unions or not. Of paramount im- 
portance in this philosophy is full protection of the repre- 
sentation desires of small groups of employees, even at the 


some recent discussions, for example, union attention was given to 
the possible usefulness of retirement plans in which pensions are paid only 
to those umon members who retain their good standing in the union. 

Section 7 specifies but one exception. That is when union membership 
is reqmred to carry out the terms of a union-shop arrangement made in con- 
formance with Section 8 (a) (3) of the Taft-Hartley Act. 
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expense of collective-bargaining effectiveness possessed by 
unions. 

Through the section of the Taft-Hartley Act entitled 
“Rights of Employees,” the government takes on the job 
of preventing a labor organization from exercising improper 
pressure against employees in securing all their various 
rights of self-determination guaranteed by the Act.^® Pro- 
tection of individual workers and minority groups of em- 
ployees against union control goes even further. The ex- 
tent to which union members may be “disciplined” by the 
union of their choice is thoroughly limited by the regulations 
on union security. For all the attractiveness of the objec- 
tive, one should frankly face the fact that this may also 
hinder development of a program desired by the majority of 
the employees and tends to weaken the bargaining strength 
of the union. 

A union shop may be instituted by agreement between a 
union and management, but only if previously approved by 
a majority of the employees in a bargaining unit.^'^ Under 
the prescribed union-security clause that can then be agreed 
upon, an employer may not discharge any employee except 
for his failure to tender periodic dues and initiation fees uni- 
formly required of all union members. The power and dis- 
cipline exercisable by a union over individual members not 
in sympathy with a union policy is thus substantially re- 
stricted.^® 

Union security has thus been sacrificed in the interest of 
preserving the right of particular employees, or of minority 

“ Section 7, entitled “Rights of Employees,” guarantees the “right to re- 
frain” in a general way. This right will be defined through National Labor 
Relations Board administration of the “Unfair Labor Practices” enumerated 
in Section 8. 

^■^In conformance with the terms of Section 8 (a) (3). 

Employees may also elect at any time, during the term of a labor agree- 
ment, not to be represented by the certified union in bargaimng over a 
grievance. Any individual employee, or a group of employees, may choose 
to present their own grievances to the employer. This right, guaranteed by 
&ction 9 (a) of the Taft-Hartley Act, diminishes the need for employees to 
join a certified union. 
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groups, not to go along with the program of the majority in 
a plant. One of the objectives, and unquestionably a meri- 
torious one, is to prevent abusive or discriminatory treat- 
ment of union members by trade union officials. But the 
power and the programs of all unions are adversely affected 
even though most of them have been run along “democratic” 
lines. No union may assign bad standing to a member, and 
thereby cause his discharge. The nature of the step taken 
can only be understood in view of the general purpose to cur- 
tail union power. At any event, the ability of many unions 
to meet their commitments under labor agreements may 
have been cut down and the institution of labor unionism 
accordingly weakened. 

Underlying purposes are made even clearer by the form 
of union insecurity that was introduced. As noted previ- 
ously, employees are entitled to government assistance in 
changing their bargaining representative, even though dual 
unionism is thereby introduced.^® They can secure similar 
aid in decertifying the union that has been representing 
them, even though that means a return to individual bar- 
gaining.®® A certification is “good for a year,” but after that 
time, changes in the industrial relationship may be made 
with, government assistance, if not encouragement, even 
though a return to individual bargaining results. 

Government assistance is equally available, then, for em- 
ployees either to organize for collective bargaining, to organ- 


Reference is to Section 9 (b), which requires the National Labor Rela- 
tions Board to designate the unit appropriate for collectire bargaining in 
such a manner as to effectuate the guarantee to employees that they may 
freely exercise their rights of self-determination. The section specifically 
prohibits the Board from deciding that any craft unit is inappropriate on 
the ground that a different unit was establi^ed by a prior Board determina- 
tion, unle® a majority of the employees in the proposed craft unit vote 
against separate representation. 

Machinery is provided in Section 9 (c) whereby the employees or an 
employer or any individual may secure a determination by the National 
Labor Relations Board of a claim that a labor organization, certified by the 
government, or recognized by an employer, no longer represents a majority 
of the employees. 
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ize dual or competing unions, or to decertify a labor organ- 
ization that has been representing them. The philosophy of 
the Wagner Act is rejected. Under the prevailing philos- 
ophy, it is at least a matter of complete national indifference 
whether employees organize for collective bargaining or 
do not. An even more drastic interpretation is possible. 
There seems to be some hope that employees, by and large, 
will refrain from choosing union membership, at least to the 
extent of preventing any union from securing a monopolistic 
control of jobs.-" 

Under the Wagner Act, the National Labor Relations 
Board had a duty to encourage and to assist the organiza- 
tion of unions. Its administrative rules were geared to this 
objective.^ In order to assure that old practices and pro- 
cedures would not carry over, and thereby thwart the pur- 
poses of the Taft-Hartley Act, a number of important 
changes were made in the government agency responsible 
for administering the basic labor law. Since these changes 
are closely related to the objective of redressing the balance 
of power in industrial relations, they should be briefly 
noted.^^ 

^ In addition to the new protection given employees who desire a craft 
unit for representation, the Taft-Hartley Act offers assistance to employees 
who desire to form an independent union. In Section 9 (c) (2), the Act pro- 
vides that ^Tn determining whether or not a question affecting commerce 
exists, the same regulations and rules of decision shall apply irrespective of 
the identity of the persons filing the petition or the relief sought. ...” A 
decision on a representation question must be based upon the desires of the 
employees involved irrespective of whether or not the result is deemed by 
the Board to further the cause of stable collective bargaining. 

^The framers of the Wagner Act assumed that the great majority of em- 
ployees wanted strong unions. The framers of the Taft-Hartley Act banked 
upon the conviction that a sizeable minority of employees do not want to 
subordinate their individual interests to a union program. 

"^The conviction is rather generally held that the old Board “went too 
far” in encouraging organization and excessively trespassed upon employer 
rights. 

®*For example, run-off elections were formerly held between two unions 
if their combined vote was greater than the vote for “no union.” Under the 
Taft-Hartley Act, if none of the choices receives a majority vote, the run- 
off election is to be between the two choices for which the larger number of 
votes were cast, even though that puts a “no union” choice on the run-off 
ballot. This procedure is required by Section 9 (c) (3) of the Act. 
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A principal complaint about the work of the old Wagner 
Act Board was over the combination of prosecuting and 
judicial functions in one agency — especially one charged 
with the duty of encouraging the formation of unions. The 
two functions have now been separated. A General Counsel 
acts as investigator and prosecutor. The Board sits as a 
quasi-judicial body to apply the law.-® Presumably to make 
sure of accomplishing the shift in policy from encouraging 
union organization to an “even-handed’’ regulation of the 
process, rulings of the National Labor Relations Board are 
subject to a unique kind of judicial review not imposed on 
any other administrative agency of the government. 

Findings of fact are subject to court review. Facts devel- 
oped by an administrative board composed of experts in the 
field are customarily held to be conclusive.^® An unusual 
loss of confidence in the Wagner Act policy is revealed along 
with a fear that the National Labor Relations Board would 
not be able to reverse its approach. Throughout the re- 
vision of the rules for union organization, an iron determina- 
tion to eliminate the pro-union one-sidedness of the earlier 
national labor policy may be discerned. 

Careful examination of the Taft-Hartley Act reveals, 
therefore, an about-face in national policy as respects super- 
vision over the organization of employees for collective bar- 
gaining. It is now considered immaterial to the national 
well-being whether employees organize or refrain from doing 
so. No longer is it the function of the government to en- 
courage and facilitate the organization of unions as a matter 
of sound social policy. On the contrary, employees are to be 
assisted as much in their efforts to disband a imion as in their 


^Reorganization of the National Labor Relations Board was made by 
Section 3 of the Taft-Hartley Act. Membership of the Board was increased 
from three to five members, who, with their legal assistants, are responsible 
for evaluating the charges brought. 

A part of Section 10 (e) of the Taft-Harley Act reads, ''The findings of 
the Board with respect to questions of fact if supported by substantial evi- 
dence on the record as a whole shall be conclusive.^^ A similar statement is 
incorporated in Section 10 (f). 
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efforts to create one. Employees are also to be protected 
in their right to set up numerous and competing representa- 
tion units, even though a system of multi-union bargaining 
runs counter to the pattern of organization that is the long- 
established goal of the labor movement.^^ Monopoly power 
of unions is to be cut down by assisting employees in efforts 
to bring about dual unionism and a return to individual bar- 
gaining. 

Putting control over their labor organizations back into 
the hands of the employees “where it rightfully belongs” 
has been an appealing rationalization for the program to re- 
dress the balance of power.^® There is merit to the idea that 
the labor movement and its objectives should be voluntarily 
supported by employees if sound unionism is to be devel- 
oped. Logic also supports the notion that, if the labor 
movement is unable to persuade employees to acquiesce in 
its program, no government support should be given to that 
program. 

On the other hand, sound collective bargaining and stable 
industrial relations will not come from an aU-out preserva- 
tion of the self-determination rights of employees without 
any regard at all for the concomitant obhgations of em- 


^ The need of employees for a strong and a dominant union in each in- 
dustry does receive passing attention in certain words of Section 1 of Title I 
of the Taft-Hartley Act. The words are: ^^The inequality of bargaining 
power between employees who do not possess full freedom of association 
and employers . . . tends to aggravate recurrent business depressions, by 
depressing wage rates and the purchasing power of wage earners in industry 
and hy preventing the stabilization of competitive wage rates and working 
conditions within and between industries” (Italics supplied.) This 
section is a carry-over from the Wagner Act. Organization of unions ca- 
pable of following such stabilizing objectives is not furthered, however, by 
the emphasis placed in the Taft-Hartley Act upon the creation of dual 
and competing units or upon a possible return to individual bargaining, 

^ Accountability of a union to its members is also required. By the terms 
of Section 9 (f) of the Taft-Hartley Act, one of the prerequisites for a union 
to secure any benefits xmder the Act is the furnishing of a complete financial 
report to all members. Most unions have long done so, but the require- 
ment is of value in insuring that other unions follow sound, established 
practices. 
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ployees toward collective bargaining and toward the labor 
movement. What do employees have to give up to secure 
the benefits of collective bargaining? This aspect of the 
problem receives scant attention under the Taft-Hartley 
Act. 

A high price may be paid for the national policy of the 
Taft-Hartley Act if it does succeed in reducing the power of 
unions by filling the industrial-relations scene with com- 
peting unions and jurisdictional disputes. High production 
will not be assisted by constant uncertainty over whether a 
collective-bargaining agreement is only a temporary ex- 
pedient. The policy may also give presently unanticipated 
results if, sometime in the future, creation of numerous bar- 
gaining units in an industry, or the elimination of collective 
bargaining, accentuates a downward spiral of wages and 
labor standards. 

Government regulations of the union-organizing process 
now existing were worked out when business was good and 
when jobs were plentiful. Under these conditions, stabiliza- 
tion of working conditions between competing plants doesn’t 
appear to be so vital. Because union power reached its peak 
during the “good times” since 1937, unionism now appears to 
be much more of an offensive than a defensive weapon. In 
no small measure, the degree of success or failure of the gov- 
ernment venture in regulating the organization of unions 
along the lines of the Taft-Hartley Act wiU depend upon the 
fluctuations of the business cycle. 

RESTRICTIONS ON USES OF UNION POWER 

In the preceding section, those parts of the Taft-Hartley Act 
that can be designated as “modifications of the Wagner Act” 
were analyzed. These provisions constitute the program 
for eliminating the one-sidedness of the earlier legislation. 
Other provisions of the Taft-Hartley Act are essentially dif- 
ferent, They don’t modify the Wagner Act. They extend 
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government jurisdiction into areas of industrial relations not 
previously regulated at all. One of these areas is regulation 
of the uses of union power. 

Government assistance had been previously accorded to 
the organization of unions on the assumption that while the 
increased power of employees might be applied in various 
ways, its principal use would be for collective-bargaining 
purposes. No assurances about this were sought. There 
could be no misconception about the certainty, moreover, 
that the labor movement would engage in numerous non- 
coUective-bargaining activities, including politics. It al- 
ways had. The Wagner Act policy was to assist employee 
organization so that all the various activities of the labor 
movement for self-improvement would be more effective. 
The “big” program, however, would be collective bargaining. 

Union power can be devoted to many ends. It can even 
be used to weaken collective bargaining and to further class 
conflict. A strong union can also seek unilaterally to impose 
its terms upon the employer. Policies that accentuate in- 
dustrial conflict and create instability can be pursued just 
as avidly by unions as by employers. When the government 
took on the job of assisting union organization, deliberately 
to increase the power of employees, it was inevitable that 
sooner or later a call would be made upon government to 
control or to regulate the power it helped to bring into being. 
That call would come most insistently when any union 
“grossly misused” the power it had secured with government 
assistance. 

Unions had greatly abused their power, and the govern- 
ment had better clean up the mess it had created by passing 
the Wagner Act — ^that was the theme of many cries for re- 
form in 1947. In r^ponse, certain provisions of the Taft- 
Hartley Act were devised to limit the use of union power 
primarily to puiposes of collective bargaining as defined by 
Congress. 

Various and scattered parts of the legislation fall in this 
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category. Included are those sections in which the gov- 
ernment refuses to assist the formation of or give support 
to Communist-dominated unions. Others proscribe certain 
political activities. In addition, particular uses of union 
economic power were banned by the outlawing of certain or- 
ganizational strikes, boycotts, and work-jurisdiction strikes. 
As will presently be noted, these various regulations add 
up to the inauguration of government regulation over 
unions. 

Non-Communist Affidavits 

Why should the government actively assist the formation, 
or protect the status, of those labor organizations whose 
leaders are presumably opposed to collective bargaining and 
dedicated to the creation of class conflict and revolution? 
Should a national policy designed to further collective bar- 
gaining support organizations seeking the coUapse of collec- 
tive bargaining ? Answers don’t seem very difficult to make. 
The obvious answers, unfortunately, don’t entirely dispose 
of the matter. Definitions of Communism vary. So do 
definitions of “genuine” collective bargaining. Attempts to 
deprive Communists of certain rights always get tangled up 
with the problem of not infringing upon other rights at the 
same time. 

The labor movement has long been aware of the disrup- 
tive consequences that foUow Communist infiltration into 
and control of a union. Union leaders have long been a 
principal target for the most violent brands of Commu- 
nist abuse. Nor is this fortuitous. Among the defenders 
against the corroding influence of Communist tactics and 
programs, in this and in other countries, labor leaders are in 
the first line. On the record of their performance, practi- 
cally aU labor leaders can confidently be counted upon im- 
placably to oppose Communist domination of unions. 

As to the effectiveness of union-leader opposition to Com- 
munist infiltration there is no unanimity of opinion. Con- 
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gress deemed it appropriate in 1947^ therefore, to withdraw 
all government support from labor organizations that failed 
to give prescribed assurances that their leaders were not 
Communists. Before a union can secure any benefit from 
the Taft-Hartley Act, each officer must file an affidavit stat- 
ing “he is not a member of the Communist party or affiliated 
with such party, and that he does not believe in, and is not 
a member of or supports any organization that believes in 
or teaches, the overthrow of the United States Government 
by force or by any illegal or unconstitutional methods.” 

This requirement is particularly obnoxious, say some 
union leaders, because it is one-sided. Employers should 
also be required to file a similar affidavit, they maintain, in 
order to qualify for benefits under the Act. Other labor 
leaders look upon the affidavit requirement as a sort of per- 
sonal insult in view of their record of anti-Communism. 
But most union officers who can sign the affidavit have done 
so, because the requirement is not difficult to fulfill and their 
unions don’t want either to be suspect or to lack status. 

On logical grounds and as a matter of principle, it is diffi- 
cult to object to the affidavit requirement in itself. No 
more than a reasonable requirement has been made as a pre- 
requisite for enlisting the aid of the government in support 
of a labor organization. The roots of the controversy go far 
deeper. Unions have been asked, for the first time, to accept 
a form of government regulation of their organizations as a 
quid pro quo for government assistance. Discriminatory 
treatment is specified for unions that do not accept govern- 
ment regulation. Whether or not there is to be government 
regulation of the labor movement or free imionism is viewed 
as the underlying issue in some labor circles. 

Whether the new regulation was called for in the interests 
of national security to an extent that justifies raising the 
“free unionism” issue is debatable. And only time will tell 
whether the regulation in question induces employees to 
turn out those leaders who are unable to sign the affidavit. 
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If such results do obtain, then the government policy will 
have attained its main objective. Meanwhile, labor organ- 
izations that do not qualify will be dependent solely upon 
the use of their economic power for the attainment of rec- 
ognition and status. No particular restraints have been im- 
posed upon strikes by nonconforming unions to secure rec- 
ognition, redress of grievances, or economic gains. Some 
employers may be called upon to carry a hea\'y cost, in plant 
shutdowns, as a consequence of placing on the “unfair list” 
those unions whose officers cannot or will not sign the non- 
Communist affidavit. 

Quite apart from such operating problems as may be 
created, the non-Communist affidavit represents but one as- 
pect of the national policy by which the government regu- 
lates and directs the use of union power.^® Opposition to 
such regulations in their entirety doubtless accounts for the 
refusal of unions, like the United Mine Workers and the 
United Steelworkers of America, to go along with the non- 
Communist affidavit requirement. These unions are in 
business primarily to engage in collective bargaining. They 
vigorously oppose Communism, but they reject the principle 
of government-regulated unionism, even as a method for 
forestalling the growth of Communist influence. A deep- 
seated fear exists that the control over unions may go much 
further.®<» 


Discussions of other phases of regulations over union power follow im- 
mediately. 

The registration of unions required by Section 9 (f) of the Taft-Hartley 
Act is sometimes pointed to as evidence of a further tendency toward gov- 
ernment-regulated unionism- Ho benefits can be secured by any union 
under the Act unless it registers with and supphes certain information to the 
Secretary of Labor. Mention may also be made of the power given to the 
National Labor Relations Board, under Section 8 (5) , to determine whether 
initiation fees are "exeesave or discriminatory.^* In the case (H-M.IJ. vs. 
Herzog, 48 ALC 1164) the Supreme Court upheld the constitutionality of 
the requirement that unions ^e financial reports and other data with the 
Secretary of Labor. The union in this case had not met these requirements, 
so the Court found it unnece^ry to rule upon that aspect relating to the 
constitutionality of the non-Communist affidavit sections of the Taft- 
Hartley Act. 
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Political Contributions 

One of the most controversial provisions of the Taft-Hart- 
ley Act declares it unlawful for “any labor organization to 
make a contribution or expenditures in connection with any 
election at which Presidential electors or a Senator or Repre- 
sentative . . . are to be voted for . . Any officer of a 

union who consents to such contribution or expenditure is 
subject to fine and imprisonment. Underlying this regu- 
lation, apparently, is an intention to restrict union activity 
largely to collective bargaining. 

Demands for limiting the power of unions actively to par- 
ticipate in political campaigns may be variously explained. 
The most cogent argument for some regulation was built 
upon the inequity of requiring all members to pay a union- 
levied assessment, on behalf of a particular political party, 
regardless of the political convictions of individual members. 
There are valid reasons, in our kind of democracy, why a 
minority within a labor organization should not be required 
to support the political aims of the union majority. Assess- 
ments of the type mentioned have been widely appraised as 
“out of order.” Unionism implies collective control of jobs ; 
it has not encompassed collective control of political convic- 
tions. 

But the ramifications get to be complex when remedies 
are proposed. Should the power of a labor union, then, be 
exercisable not at all in the political field? Almost every- 
one will agree that labor organizations can, or certainly will, 
seek to advance the interests of their members both by eco- 
nomic and by political activity. The underlying issue over 
political expenditures concerns the introduction of govern- 
ment supervision over the political activities of unions. 
Such regulation has seemed necessary to some persons in 

^ Section 304 of tKe Act. 

“Nonpayment of the assessment might have resulted in the loss of a job 
under those union-security clauses that made continued “good standing” in 
the labor organization a condition of employment. 
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order to furnish protection against the contingency that or- 
ganized labor may attain a political power disproportionate 
to its national importance;’®® In many ways, these questions 
are among the most controversial and fundamental problems 
raised by passage of the Taft-Hartley Act. 

Restrictions w'ere placed upon labor's political activities 
by the very Act that transferred important industrial-rela- 
tions issues from the economic to the political arena. Only 
through political activity — as distinct from economic pres- 
sures — can organized labor secure a changed treatment of 
these issues. Yet any labor organization “which exists for 
the purpose, in whole or in part, of dealing with employers 
concerning grievances, labor disputes, wages, rates of pay, 
hours of employment or conditions of work” is legally re- 
strained from making any contribution or expenditure in 
connection with major political elections.®'* Some observers 
have concluded, and not in any cynical sense, that the ban on 
political activity was intended to give finality to the deter- 
minations made in the Act and to avoid “retaliation” by the 
unions against those who supported the legislation. 

The ban placed on political “expenditures” by the Taft- 
Hartley Act is stated in highly restrictive terms. It would 
deprive unions of virtually any organized voice in the princi- 
pal political elections. Many doubts have been expressed 
about the constitutionality of such a sweeping restriction. 
Certainly, if union publications are banned from editorializ- 
ing on the relative merits of candidates for office, the ban on 
political activities would include a restriction upon the free- 
dom of the press.*® 

“In passing the Taft-Hartley Act over the President’s veto, with votes to 
spare, Congress provided the strongest kind of evidence that labor unions, 
in 1947 at least, did not possess any power to dictate in the political field. 

” By Section 304 of the Taft-Hartley Act. 

® A chnllpTige of this part of the Act was made, almost immediately after 
passage of the Act, through expenditure of GJ.O. funds to print, in a local 
newspaper, Mr. Philip Murrays support of Magistrate Edward A. Garmatz 
for election to the House of Representatives from Baltimore, Maryland. 
In February 1948, a Federal grand jury indicted Mr. Murray for alleged 



270 GOVERNMENT-REGULATED BARGAINING 


Despite the attempt to restrict union activity to collective 
bargaining, the labor policy introduced by the Taft-Hartley 
Act cannot fail to induce a greater emphasis upon political 
activity by the labor movement. Major industrial-relations 
issues formerly settled exclusively at the negotiating table 
have been determined, for the time being at least, by legis- 
lation. Not economic power but political power is the key 
to securing changes in these terms of employment. How 
the unions can meet this situation while guarding against 
any infringement of the individual right of their members to 
political freedom is still an unsolved problem. 

Restrictions on Use of Union’s Economic Power 

Government support and assistance is now withheld from 
unions whose officers cannot or will not file the so-called anti- 
Communist affidavit. And unions are not permitted to ex- 
ercise their full power in the political field. Government- 
regulated unionism does not stop with these provisions. 
Restrictions are also placed upon the use by unions of eco- 
nomic strength to resolve a number of disputes more or less 
directly concerned with employer-employee relationships. 

Economic power possessed by labor organizations can be 
freely directed against an employer to back up most de- 


violation of Section 304. On March 15, 1948, the TJ. S. District Court, 
District of Columbia, dismissed the charges against Mr. Murray. It waa 
decided that the constitutional power of Congress to regulate federal elec- 
tions may not be exercised to restrict the freedoms guaranteed by the First 
Amendment to the Constitution. As respects the use of union funds for po- 
litical objectives not in accord with nunority views, the Court observed 
that “Inherent in the idea of collective activity is the principle that it shall 
be exercised on behalf of the organization pursuant to the will of the major- 
ity of its membership.” In June 1948, the Supreme Court ruled on the 
case without passing a judgment upon the constitutionality of the ban on 
political expenditures by imions (U. S. vs, CIO,, 48 ALC 1164). The in- 
dictment against Mr Murray was dismissed on the ground that the acts in 
question did not violate the statute, which does not prohibit use of union 
funds for publishing and circulating newspapers in regular course to mem- 
bers and purchasers. 

^Not entirely free, however, for it must be channeled through the pro- 
cedures required by the law of both unions and management. For a dis- 
cussion of procedural remilatmns 577 tn 
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mands for improved working conditions.®" But a number 
of specific uses of economic power against employers are pro- 
hibited. It has been made an unfair labor practice®® for a 
union to strike or to refuse to handle or work upon goods for 
the purpose of (a) forcing an employer or self-employed per- 
son to join a labor or employer organization, (b) compelling 
an employer to cease using the products or services of any 
other person, (e) requiring some other employer to recognize 
or to deal with an uncertified labor organization, (d) com- 
pelling any employer to deal with a particular labor organ- 
ization if another labor organization has been properly certi- 
fied under the Act, (e) putting pressure on any employer to 
assign particular work to a certain labor organization or to 
a certain craft, trade, or class of employees rather than 
to those in other categories, (f) to attempt to cause an em- 
ployer to pay or deliver any money or thing of value for 
services not performed. The use of secondary boycotts for 
any purpose is proscribed and the right to strike for certain 
objectives has been restricted. 

Many logical reasons can be advanced to show why labor 
organizations should not engage in the proscribed activities. 
Instances of abuse can be cited to explain the need for each 
regulation. Whatever advantages may be gained, we have 
embarked upon an extensive program of regulation over 
union activities in the field of industrial relations- That is 
such a marked reversal of the policy of free unionism, previ- 
ously supported by the government, as to call for a careful 
examination of the advantages and the disadvantages of 
regulated unionism. 

Use of its economic power by a union, either through 

There are several exceptions. Bemands cannot be made upon the em- 
ployer for union-security provisions of welfare-fund terms that do not con- 
form with the specifications of the Act. Nor may strikes be called to secure 
feather-bedding provisions or to settle work-jurisdiction disputes. For a 
discu^ion of the significance of the extension of government regulation over 
these substantive terms of employment, see pages SOS to 327. 

Section 8 (b), Paragraph 4, Parts A, B, C and D, and also Section 8 (b). 
Paragraph 6, 
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strike or boycott actions, to compel an employer to meet a 
number of the demands listed above has not only been desig- 
nated as an unfair labor practice but also as an unlawful act 
giving an injured person the right to sue for damages.®® 
Double sanctions and double penalties are available when- 
ever the proscribed industrial-relations activities are engaged 
in by a union. A stern determination to regulate these 
union activities with a heavy hand is implicit. 

As noted above, secondary boycotts are “out,” irrespective 
of the situation which the union may seek to remedy. It 
is unlawful for a union “to engage in, or to induce or encour- 
age the employees of any employer” to strike or to refuse to 
handle or to work upon goods or to refuse services in order to 
force the employer to cease doing business with any other 
person. Experience had shown that secondary boycotts 
tend to injure parties not involved in a labor dispute to a 
greater extent than those directly concerned. On the other 
hand, the boycott was a union weapon of proven effective- 
ness. There can be no doubt that the ability of labor unions 
to achieve their objectives is lessened by the elimination of 
a principal method for improving the terms and conditions 
of employment. 

In deciding that an exercise of the strike weapon for cer- 
tain purposes is “out of bounds,” Congress was dealing with 
essentially different factors from those encountered in ban- 
ning secondary boycotts for any purpose. Specific indus- 
trial-relations issues and problems were affected directly 
when the right to strike for certain ^purposes was banned. 
If economic force can no longer serve as the final arbitra- 
ment, some other means must be substituted for deciding the 

“ Section 303 (a) of the Taft-Hartley Act lists the union activities men- 
tioned in Section 8 (b), Paragraph 4, Parts A, B, C, and D, as “Boycotts and 
other Unlawful Combinations.” Anyone injured in his business or property 
by reason of any violation of Section 303 (a) “may sue therefor in any 
District Court of the United States . . . and shall recover the damages by 
him sustained and the cost of the suit.” One exception of this double 
penalty may be noted — ^the anti-feather-bedding clause, Section 8 (b), 
Paragraph 6, is not repeated in the list of “unlawful combinations.” 
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disputed issues. Employer interests are affected by what- 
ever alternative methods for settlement are prescribed. 

Compulsory arbitration, in one form or another, has be- 
come an integral part of the national labor policy because of 
the proscription against strikes to resolve certain disputes. 
Eor example, determination of representation questions by 
the National Labor Relations Board have been given final- 
ity. At least, they cannot be changed by a strike. No very 
logical objection to this provision can be raised. An em- 
ployer is legally required to deal with a union certified by the 
National Labor Relations Board. He could be, and fre- 
quently was, subjected to a strike to compel recognition of 
another, noncertified union. Economic force was used by a 
union in an attempt to compel an employer to violate the 
law. If an employer can be legally required to deal with a 
particular union, in order to further the cause of collective 
bargaining, it is entirely reasonable to require unions sim- 
ilarly to abide by the National Labor Relations Board certifi- 
cation. 

The Taft-Hartley Act has made a National Labor Rela- 
tions Board ruling on a representation question equally bind- 
ing upon management and all unions. The incongruity of 
an “arbitration” decision binding only upon the employer 
is thus eliminated. This is unquestionably a valid extension 
of the arbitration principle even though it does entail a re- 
striction upon the right to strike.^^ Such a result is a nat- 
ural corollary of the legal requirement upon employers to 
recognize a union certified by the Board. 

Compulsory arbitration, following restrictions of the right 
to strike, has been extended in a somewhat different manner 
as a result of the outlawing of work-jurisdiction strikes. 

^ When made under Section 9 of the Taft-Hartley Act. 

^^It may be noted that the election among employees to determine the 
bargaining representative has largely shouldered out the organization strike. 
One may logically appraise the industrial election as an adaptation of arbi- 
tration principles to the settlement of an issue formerly considered to be 
nonarbitrable. 
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The National Labor Relations Board is empowered and di- 
rected to hear and determine work-jurisdiction disputes, 
unless the parties themselves work out a voluntary adjust- 
ment of the dispute within ten days after the filing of a 
charge. Salutary results from this provision may be ex- 
pected only if the parties affected by jurisdictional disputes 
voluntarily create their own settlement machinery. That is 
the only sure way of avoiding the risks of compulsory arbi- 
tration. 

Creation of effective machinery for the voluntary disposi- 
tion of work-jurisdiction disputes should be encouraged by 
the provisions just described. After allj work stoppages to 
settle union-jurisdiction issues are commonly recognized, 
even by most labor leaders, as unnecessary and undesirable 
actions. Unions and the employers now have a tremendous 
incentive to avoid such stoppages by developing their own 
procedures for settlement. One notable and constructive 
result of the Taft-Hartley Act was the establishment, as of 
May 1, 1948, of the National Joint Board for the Settlement 
of Jurisdictional Disputes in the building and construction 
mdustry. Created by the employers associations and the 
Building Trades Department of the American Federation 
of Labor, the Joint Board is for the voluntary arbitrations of 
work-jurisdiction disputes. 

In a very real sense, compulsory arbitration of jurisdic- 
tional disputes under the new Act may be looked upon as a 
penalty imposed upon organized labor for failing to meet its 
obvious obligations. The trouble is that management also 
shares the penalty. Management remains “in the middle,” 
just as it did when work-jurisdiction strikes were not out- 
lawed. 

It is not easy to understand why the Taft-Hartley Act 
program for avoiding stoppages over work- jurisdiction dis- 
putes should be viewed so favorably by employers. A gov- 

“ Under Section 10 (k) of the Taft-Hartley Act. 
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ernment board has been assigned the task of allocating dis- 
puted work between contesting crafts or trades. Actions 
taken by the Board will fix labor costs and, sometimes, the 
production methods that go along with certain crafts. To 
most employers, that prospect would seem to be mainly on 
the unalluring side. Some solutions of work-jurisdiction 
issues through compulsory arbitration will likely turn out to 
be just as burdensome to the employer as jurisdictional 
strikes themselves. 

Avoidance of compulsory arbitration for settling feather- 
bedding issues will not be as possible to achieve as in the 
case of work- jurisdiction disputes. The parties have no 
right to set up their owm machinery finally to settle the 
“make work” issues. A definition of just what is banned by 
the feather-bedding restriction has yet to be made. It can 
only be promulgated by the National Labor Relations Board 
as cases are decided. The definition will determine what 
degree of government regulation over industrial practice has 
been introduced by making it an unfair labor practice for a 
union “to cause or attempt to cause an employer to pay or 
deliver or agree to pay or deliver any money or other thing of 
value, in the nature of an exaction, for services which are 
not performed or not to be performed.” In this case, 
limiting the uses to which a union’s economic power may be 
directed brings government imposition of employment terms 
as a substitute means of settlement. 

Summary 

One important consequence of the Taft-Hartley Act is the 
extension of government’s regulatory powers to cover the 
uses for which union power may be applied. Since the gov- 
ernment assists the organization and protects the status of 
unions, it has been deemed appropriate for the government 

*®For a more extended discn^on of the implication of this aspect of the 
national labor policy, see pages 322 to 324. 



276 GOVERNMENT-REGULATED BARGAINING 


to supervise union activities. The question of free unionism 
vs. government-regulated unionism has thus been precipi- 
tated.^^ 

A considerable degree of gox'-ernment regulation of unions 
has already been introduced. One can discern — ^in the anti- 
Conamunist affidavit provision and in the ban on political 
expenditures — an effort to restrict the use of union power to 
economic and industrial-relations objectives. Even as re- 
spects the resolution of certain industrial-relations issues, 
far-reaching restrictions have been placed upon union activ- 
ities. As a means of effectuating provisions in this area, the 
right to strike has been curtailed. To settle issues over 
which the use of economic power is banned, compulsory 
arbitration has been incorporated as an integral part of the 
national labor policy. 

The direction of the steps, along with the eagerness with 
which they have been accepted by the public generally, are 
far more important than the steps themselves. The steps 
are in the direction of a government-regulated labor move- 
ment, of restrictions on the right to strike, and of dependence 
upon compulsory arbitration. Patent abuses of its power by 
organized labor make the regulations in question appear to 
be reasonable and sound. Fundamental policy questions 
involved have been obscured in consequence. There should 
be no misconception, however, about the critical nature of a 
change in national labor policy that, for the first time, in- 
troduces government regulation of unions and compulsory 
arbitration into the industrial-relations scene. Further 
steps down the road of government regulation could lead us 
far away from the basic principles upon which our country 
has been built. 

issue concerns principally the regulation of union power as de- 
scribed in this section, but also relates to such additional matters as the 
registration of unions with the Secretary of Labor, prescription of the form 
of financial statement to be furnished to members, and a supervision of the 
initiation fees charged by unions. 
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FACILITATING THE AGREEMENT-MAKING 
PROCESS 

Certain negotiating procedures to be followed both by unions 
and by management are now specified in detail by law. In 
addition, the National Labor Relations Board has a duty 
and a responsibility to evolve such additional procedural 
regulations as may be necessary to insure ‘'good faith” bar- 
gaining by both parties. Government regulation of the 
manner in which collective bargaining is conducted has be- 
come a reality. 

The objective is laudable. Labor and management 
should make a bona fide and a sustained effort to resolve 
their differences around the conference table before resorting 
to work stoppages. In too many cases, this responsibility 
has not been fuUy met. Sometimes negotiations were by- 
passed. Economic force was used as the primary means for 
resolving differences rather than a weapon of last resort. As 
a result, Congress spelled out the negotiating responsibilities 
of both parties. Negotiations must now conform to a pre- 
scribed procedural pattern. These moves were taken with 
the hope of getting more agreements and fewer strikes.'*® 

Buttressing the agreement-making process was also be- 
hind Congress's grapple with the proposition that the gov- 
ernment should do something to further “living up to labor 
contracts” by both parties. Provision was made for insti- 
tuting “Suits for violation of contracts between an employer 
and a labor organization ... in any district court of the 

“ In addition to prescnbed procedures, other measures to facilitate agree- 
ment making are included in the Taft-Hartley Act. Peaceful settlement of 
labor disputes is to be assisted “by making available full and adequate gov- 
ernment facilities for conciliation, mediation, and voluntary arbitration. 
. . .” These facilities wiU be discussed later in the chapter. Further, by 
Section 211 of the Act, the U. S. Bureau of Labor Statistics is directed to as- 
semble data for the use and guidance of negotiators, including a file of labor 
agreements and "all available data and factual information which may aid 
in the settlement of any labor dispute.” 
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United States having jurisdiction of the parties, without 
respect to the amount in controversy or without regard to 
the citizenship of the parties.” •‘® Rules for negotiating 
agreements were thus supplemented by an approved gov- 
ernment procedure for enforcing the contracts. 

Strong arguments can be advanced in favor of govern- 
ment regulation of the procedures of collective bargaining. 
By assisting the parties peaceably to resolve their differences, 
fewer breakdowns of negotiations should occur. A strong 
system of collective bargaining could then be built up. De- 
mands for government direction of the actual terms of em- 
ployment would be turned aside. Such reasoning is based 
upon the premise that a line can be drawn between pro- 
cedures that merely facilitate and those that influence the 
contesting positions of negotiators. The danger in such 
government regulation is that an acceptable boundary-line 
cannot be drawn. 

If experiences under the Wagner Act and the wartime pro- 
gram afford any guides at all, it can reasonably be expected 
that the procedural requirements under discussion wiU be 
continuously and strenuously challenged. Contentions wiU 
be made that required procedures create an inequality of 
bargaining power and thereby indirectly determine or dic- 
tate terms of settlement.^'^ Because of these factors, regu- 
lation of collective-bargaining procedures constitutes an 
extension of government control that can change the course 
of industrial relations. This aspect of the national policy 
calls for most searching appraisal. For through regulation 
of procedures, the government has intervened into the inti- 
mate processes of joint dealings between a union and a man- 

^ In Section 301 of the Taft-Hartley Act. 

"‘^Nor is this result less likely because of the ^"saving’’ provision, in Sec^ 
tion 8 (d), which recites that neither party can be compelled to agree to any 
proposal or to make any concession. Relative economic power can be in- 
creased or diminished, depending upon the manner of its application. Pro- 
cedural requirements control the application of power and thereby influence 
the relative strengths of the parties. They thereby also condition the terms 
of settlement. 
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agement. The rights and the positions of each of these 
parties in negotiation is affected, as will be apparent from 
the subsequent discussion. 

General Resulations of Negotiating Procedures 

Collective bargaining was not defined by the Wagner Act. 
Prior to passage of the Taft-Hartley Act, unions and man- 
agement were “on their own” in devising negotiating pro- 
cedures to meet individual necessities and desires. Joint 
dealings were conducted through whatever arrangements 
and channels the parties could agree upon. Either was free, 
moreover, to choose economic force as the primary means 
for settling issues. For good or for bad, these characteristics 
of collective bargaining have become matters of historical 
interest. Congress has now defined the essentials of good 
collective-bargaining procedures for all unions and for all 
managements. The definition is so far relatively simple. 
But ample provision is made for its expansion through rul- 
ings of the National Labor Relations Board. 

The general duty to bargain collectively is presently stated 
as a mutual obligation of management and union represen- 
tatives “to meet at reasonable times and confer in good faith 
with respect to wages, hours, and other terms of employ- 
ment, or the negotiation of an agreement, or any question 
arising thereunder, and the execution of a written agreement 
reached if requested by either party, but such obligation does 
not compel either party to agree to a proposal or require 
the making of a concession. . . .” 

A distinction between procedural requirements and the 
substantive terms for resolving an issue is evident in the 
definition. No concession and no agreement can be re- 
quired if collective bargaining is to be preserved. Whether 
or not adequate steps have been taken to preserve the dis- 
tinction in practical operation is quite a different matter. 
The government cannot avoid ruling upon and deciding a 


“ Section 8 (d) of the Taft-EEartley Act. 
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number of most critical industrial-relations issues in putting 
its definition of collective bargaining into practice. 

Two parts of the general definition of collective bargain- 
ing recited above are so significant that they must be con- 
sidered as being among the most important parts of the Taft- 
Hartley Act. Unions and management are required (a) to 
confer “with respect to wages, hours, and other terms of 
employment” and (b) to do so “in good faith.” The exact 
subjects that are covered by “other terms of employment” 
have yet to be listed. In particular cases, the National La- 
bor Relations Board will specify just what subjects are nego- 
tiable.*® In the first year of operation under the Taft- 
Hartley Act, the N.L.R.B. held that employers are legaUy 
required to bargain over any subject that dhectly or indi- 
rectly affects wages and working conditions — specifically, 
over pension plans and over group health and accident in- 
surance demands. In individual cases, the Board will also 
have to rule upon just how those subjects have to be nego- 
tiated in order to meet the legally required “good faith” 
standard. The definition of collective bargaining will take 
on substance only as cases are decided and as precedents are 
established. No one can anticipate what kind of proce- 
dural regulations will be promulgated. But it is not too 
hard to foresee some of the critical issues likely to come up. 

Disputes over the scope of collective bargaining, i.e., the 
subjects to be negotiated, can bring about issues as difficult 

"In a decision, issued on April 13, 1948, the National Labor Relations 
Board held, by a vote of 4 to 1 in the Inland Steel Company case, that em- 
ployers must bargain over pension and retirement demands of a union. 
Since the Steelworkers Union did not meet the filing requirements of the 
Taft-Hartley Act within the period prescribed by the Board, the Union is 
not entitled to the benefits of the decision. However, the C J.O. Executive 
Board has determined to contest the fihng requirements of the Taft-Hartley 
Act particularly as respects filing of the non-Communist aflS.davit. The 
C.I.O. Executive Board has voted to contest the constitutionality of this 
non-Communist affidavit requirement by using the National Labor Rela- 
tions Board order in Inland Steel as a test case. Inland Steel Company 
appealed the Board order to the Circuit Court of Appeals in Chicago, con- 
testing the validity of the Board^s holding. 
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as any in all industrial relations.®*^ Is it a refusal to bargain 
collectively, as defined by the law, for an employer to insist 
that a certain subject should be excluded from joint ne- 
gotiations? How will union demands for pensions, guaran- 
teed wages, severance pay, and health funds be negotiated 
in good faith? And what about the introduction of com- 
pany pricing policies into collective bargaining? 

A ruling by a government agency requiring management 
to discuss a particular subject with the union can strongly 
influence the relative strengths of the parties that can be 
brought to bear upon the resolution of the issue itself. A 
ruling would appear, or could be made to appear, to em- 
ployees and to the public as government support of the union 
demand. If a subject is negotiable, it is a matter of mutual 
concern. An agreement should be reached about it. On 
the other hand, a ruling that upholds a management claim 
that a particular subject is beyond the proper scope of col- 
lective bargaining wiU adversely affect the position of all 
unions pressing demands on that subject in all negotiations. 

These fundamental questions about the inclusion of cer- 
tain subjects within the joint relationship were formerly 
negotiated and fought out with widely varying results. Re- 
sults now depend, certainly to a much greater extent, upon 
rulings of a government board. The scope of collective bar- 
gaining has been subjected to government regulation.®^ 

Only from a theoretical standpoint can it be argued that 
determinations of scope issues will have no more than a pro- 
cedural significance. Much more is involved in their regu- 
lation than has so far been suggested. What constitutes 
collective bargaining about a subject “in good faith”? If a 

®^The 1946 dispute between the General Motors Corporation and the 
UAW-CIO about “looking at the books,” for example, was over the negoti- 
ability of company pricing policies and the relation of wages to prices. The 
protracted work-stoppage was occasioned by this issue more than any other 
one 

For a discu^ion of the significance of the “scope” issue, see pages 14 to 


16 . 
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demand for pensions must be negotiated, for example, is 
management obligated by law to make available to the union 
a list of all employees by age groups? Should management 
be required to do so as a matter of compliance with the law, 
the claim of the unions for pensions will be further enhanced. 
Not much imagination is required to forecast the victory 
claims of a union over a decision requiring a management to 
produce records that had long been withheld from negotia- 
tions. Yet, how could a pension question be intelligently 
discussed “in good faith” except in relation to such data? 
Requiring unions and management to bargain in “good 
faith” gives broad and undetermined powers over the col- 
lective-bargaining relationship to the agency that admin- 
isters the general definition of collective bargaining. 

Refusal to abide by an adjective was made an unfair labor 
practice when “good faith” negotiation- was included within 
the definition of collective bargaining. What is legally re- 
quired of labor and management in this regard will depend 
ultimately upon rulings of the National Labor Relations 
Board and decisions of the courts. Whatever those require- 
ments turn out to be, vital questions relating to the scope 
of collective bargaining and to the relative bargaining posi- 
tions of labor and management will be influenced. 

Can it be that such an extensive government supervision 
over collective bargaining was inadvertently incorporated 
in the national labor policy? A demand for such regulation 
stemmed initially from that one-sided section of the Wagner 
Act®^ that made it an unfair labor practice for an employer 
to refuse to bargain “in good faith” but that imposed no 
comparable obligation upon unions. Here was one-sided- 
ness at its worst. A story, doubtless a fantasy, was told of 
the labor union leader who broke up a negotiating confer- 
ence by saying, “I refuse to bargain collectively with you. 
But no one of you employers could act as I am doing with- 
out violating the law.” 

If it was socially desirable to compel an employer to bar- 

“ Reference is to Section 8 (5) of the Wagner Act. 
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gain, what logical reasons could be advanced against a simi- 
lar compulsion upon labor organizations? Most discussions 
of the matter end with the observation that “what-s sauce 
for the goose is sauce for the gander.” Unfortunately, little 
or no attention has been paid to the disadvantages of re- 
quiring either unions or management to bargain “in good 
faith,” as that particular requirement might later be defined 
by a government board and by the courts. Reformers over- 
looked the possibility that “equality before the law” could 
have been achieved by eliminating the unilateral require- 
ment from the law. Extending that requirement to cover 
labor unions was not the only way to secure a more even- 
handed law.®® 

To require both parties to bargain collectively and in good 
faith within the context of the Taft-Hartley Act can produce 
a far different result than would have obtained by a simi- 
lar amendment of the Wagner Act. In some respects, the 
unilateral requirement upon the employer to bargain collec- 
tively was incongruous with the rest of the Wagner Act any- 
way. That legislation was focused upon organizing for 
collective bargaining. In conformance with the underlying 
philosophy of the Wagner Act, therefore, the provision for 
mandatory bargaining had significance mainly in relation to 
the encouragement of union organization. In initial col- 
lective bargaining conferences, immediately after a disposi- 
tion of the representation issue, numerous organizational 
steps had to be completed. When employers were required 
to sign a contract, for example, organizational and union 
recognition questions were paramount and not the regula- 
tion of collective bargaining.®^ 

The potential difficulty arises because of the inclnsion of the requirement 
to bargain in good faith in the Unfair Labor Practices Section. It should 
have been set up as a part of Section 204, which states the duties of the 
parties in general terms without specifying any supporting sanctions. 

The point of view here expressed was not followed in its entirety in the 
administration of the Wagner Act. A clear distinction was not always made 
between encouraging union organization and helping the union gain specific 
demands. The author has always looked upon the Wagner Act as an in- 
strument to enable employees to help themselves. The government agency 
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By and large, that section of the Wagner Act requiring 
employers to bargain was administered and applied with a 
view to developing those collective-bargaining procedures 
important in initial joint dealings to a completion of the or- 
ganization process.®^ The section was not applied to deal- 
ings under established relationships. Any other administra- 
tion would, it seems, have been contrary to the purposes of 
the Act. The usefulness of Section 8 (5) of the Wagner Act 
should have diminished as labor unions became widely or- 
ganized and more firmly established. 

Labor as well as management both had ample reason for 
seeking a deletion of Section 8 (5) of the Wagner Act to 
guard against extensive government regulation of collective- 
bargaining procedures. A repeal of that section would have 
given the “equality before the law” demanded by employers. 
Yet, the duty to bargain in good faith has been extended to 
cover labor unions. Of greatest importance is the fact that 
the words must now be interpreted and administered in the 
context of an Act not established solely to encourage em- 
ployee organization, but to provide “orderly and peaceful 
procedures for preventing the interference by either with 
the legitimate rights of the other.” The definition of col- 
lective bargaining to be made under that kind of a law con- 
stitutes a vast extension of government regulation. 

Specific Regulation of Negotiating Procedures 

In the foregoing section, only the generally stated pro- 
cedural requirements of the Taft-Hartley Act have been 

was responsible for furthering the organization of employees but not di- 
rectly their aims. And the encouragement of free collective bargaining 
could not include government regulation of collective bargaining. 

appears that, with few exceptions, the employer’s duty to bargain 
collectively was not invoked once joint dealing had got under way. As a 
matter of fact, the principal duty of the National Labor Relations Board 
under Section 8 (5) of the Wagner Act was to assist and to advise the par- 
ties in the inauguration of joint dealings where they had not previously been 
practiced. The tendency to require employers to make a counter-proposi- 
tion caused much of the demand for a bi-lateral Section 8 (5) and the state- 
ment in the Taft-Hartley Act that no concessions need be made. 
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treated. The National Labor Relations Board and the 
courts will gradually give substance to these obligations as 
particular cases are decided. As they stand in the Act, the 
general procedural regulations impose uncertain obligations. 
They also involve great potential risks to the positions and 
as respects the objectives of both organized labor and man- 
agement. At least there is not so much uncertainty about 
what is required to conform to those procedural steps speci- 
fied for negotiating renewal agreements. 

An existing collective-bargaining contract cannot legally 
be terminated or modified unless the party desiring a 
change in terms of employment serves a written notice on 
the other party sixty days prior to the expiration date of the 
agreement^'^ and offers to negotiate the issues raised. If no 
settlement is reached, the Federal Mediation and Concilia- 
tion Service must be notified within thirty days that a dis- 
pute exists.®® Negotiators are obligated by law, therefore, 
to allow reasonable time both for negotiation and for media- 
tion of demands for changes in existing contracts. A party 
upon whom demands are made is entitled, moreover, to a full 
knowledge of what they are and in ample time to permit 
their complete appraisal. Surprise demands, made as an 
agreement is about to expire, are excluded from the collec- 
tive-bargaining relationship. And the use of a “sign now or 
have a strike tomorrow” technique is outlawed. 

Specific procedural requirements of this type have a dif- 
ferent effect upon industrial relations than the general re- 
quirements previously referred to. Specific “rules of the 
game” are largely facilitating in nature. They are less di- 

®®It can be presumed that an agreement may be modified by mutual 
agreement at any time and without regard to the procedural requirements 
under discu^on. Such a conclusion may not be supported by giving a 
literal meaning to the words of the Act. It is, nevertheless, the only reason- 
able approach. 

Or, if the contract has no expiration date, “sixty days prior to the time 
it is proposed to make such termination or modification.” 

These various requirements are to be found in Section 8 (d) of the Taft- 
Hartley Act. 
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rective of substantive issues because the judgment factor 
is not so important in their administration. 

Even procedural regulations of the specific type, however, 
involve some uncertainties and risks to the parties. Old 
problems of collective bargaining are eliminated or mini- 
mized, but new ones immediately loom. For instance, will 
the government ultimately prescribe the kind of notice for 
contract modification that must be filed in order to conform 
to the law? If exact and complete demands have to be pre- 
cisely spelled out and filed with the other party to a labor 
agreement sixty days prior to contract expiration, a consid- 
erable restriction upon the “give and take” characteristics 
of negotiations may be introduced. Nor will bargaining be 
facilitated if the size and the variety of demands thrown 
into collective bargaining by both parties are increased as a 
protective measure. After all, a demand not placed on the 
table within the deadline date can be introduced later only 
with extreme difficulty.®* The procedures can easily tend 
to make big disputes out of little ones. 

Whether or not an assurance of reasonable time for nego- 
tiation and for mediation, with the absence of any threat of 
an imminent work stoppage, outweighs the risk that de- 
mands wiU be increased, can only be determined from experi- 
ence. At present, and without much experience on the sub- 
ject, the new impediment to agreement-making appears to 
be more formidable than the ones that were eliminated. If 
“something had to be done” to improve the processes of col- 
lective bargaining, however, the regulations under discussion 
have more potentiality for bringing about constructive re- 
sults than any other part of the Taft-Hartley Act. A re- 
quirement of specific negotiating procedures involves, more- 
over, far less invasion of collective-bargaining rights than the 


®®Once initial demands have been filed in accordance with the Act, an 
introduction of new demands later on would seem to extend the terms of 
the old agreement. Even so, whether or not new demands could be made 
would probably require the consent of the other party to the negotiations. 
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other extensions of government regulation that have been 
made.®® 

Some doubts exist about the applicability to the mediation 
requirement of the comment just made. There is a prac- 
tical difference between compulsory negotiation between the 
parties and compulsory mediation that brings the govern- 
ment to the bargaining table. Such a distinction can still 
be made, even if one concludes that use of mediation is one 
of those reasonable steps that should be taken before a work 
stoppage occurs. 

An opportunity must be afforded to the Federal Mediation 
and Conciliation Service to exercise its good offices before a 
strike or a lockout is started, if commission of an unfair labor 
practice is to be avoided. That opportunity may be made 
available during the last thirty days of the term of an ex- 
piring contract. Delay in filing the required notice with 
the Mediation Service could conceivably briug about an 
automatic extension of the old contract terms. The rights 
to strike or to lockout would then be deferred, if necessary, 
to allow for adequate mediation. Mediation under govern- 
ment auspices has thus been made an integral part of the 
bargaining procedures required by the national labor pol- 
icy.®^ 


this connection, however, some mention should be made of the re- 
striction on the right to strike that is introduced to assure time for negotia- 
tion. That restriction does not apply unless a union fails to submit its de- 
mands sixty days prior to the expiration of an agreement or fails to notify 
the Mediation Service of the existence of a dispute, as reqmred. Elimina- 
tion of surprise demands and of shifting demands for contract changes, 
geared to the threat of an imminent stoppage of production, is eliminated 
from collective bargaining. Any restriction on the right to strike is in the 
nature of a penalty imposed on a union for failing to conform to these 
negotiating regulations. Still another right is affected — the right of con- 
tract. No day-to-day labor agreement can be made. A sixty-day notice of 
change is a prerequisite to cancellation of any agreement, even, one that 
lacks a termination date. 

®" Section 201 (b) of the Taft-Hartley Act states, in part, “the settlement 
of issues between employers and employees through collective bargaining 
may be advanced by making available full and adequate governmental 
facilities for conciliation, mediation and volxmtary arbitration to aid and 
encourage employers and the representatives of their employees to reach and 
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There is no way of forecasting whether mediation tech- 
niques, as contrasted to pure conciliation activities,®^ will be 
extensively developed to facilitate agreement-making. The 
extent to which the government mediation agency appraises 
contesting positions in a dispute and offers suggested “fair 
and equitable” solutions will determine whether or not the 
government assumes a position of authority at the bargain- 
ing table. Adoption of an out-and-out mediation approach 
would represent a major change in national labor policy. 

In one kind of situation, the mediation approach, as here 
conceived, is required by the Taft-Hartley Act. After con- 
ciliation has been tried without success, the Director of the 
Mediation Service must try “to induce the parties volun- 
tarily to seek other means of settling the dispute ... in- 
cluding submission to the employees in the bargaining unit 
of the employer’s last offer of settlement for approval or 
rejection in a secret ballot.” ®® Here is no mere “keeping 
the parties talking” which typifies simple conciliation. The 
government throws its weight to give a new kind of status 
to the employer’s last offer. 

A refusal of either party to agree to any suggested settle- 
ment procedure, iueluding the vote on the employer’s offer, 
“shall not be deemed a violation of any duty or obligation 
imposed by the Act.” Suggestions for some particular 
means of settlement by the Mediation agency could, never- 
theless, have an important bearing upon the relative 

maintain agreements concerning rates of pay, hours and working conditions 
...” In Section 204 (a) , Paragraph 3, a duty of the parties is described as 
being to “participate fully and promptly in such meetings as may be under- 
taken by the Service under this Act for the purpose of aiding m a settlement 
of the dispute.” 

For a discussion of the differences between conciliation and mediation, 
see pages 99 to 105. 

^Fote should be taken of the comment about this provision made on 
page 62 of the Conference Eeport, Report No. 510 of the 80th Congress, 1st 
Session, prepared by the “Managers on the Part of the House.” They 
state: “While the vote on the employer’s last offer by secret ballot is not 
compulsory as it was in the House bill, it is expected that this procedure 
will be extensively used and that it will have the effect of preventing many 
strikes which might otherwise take place,” 
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strength of the parties in many a case. Readiness or re- 
luctance of one party to “put it up to the employees” would 
be indicative of confidence or lack of confidence in a position. 
Proposals for setting up a fact-finding board, as another ex- 
ample, might be favorably looked upon only by one party. 
By failing to “go along,” the other party might run the risk 
of being “uncooperative” and of losing the support of pub- 
lic opinion. The emphasis placed upon “mediation” by the 
establishment of the Federal Mediation and Conciliation 
Service was not inadvertent or illogical. 

The mediation problems just mentioned and many others 
of a similar nature are subjects that should properly be con- 
sidered by the National Labor-Management Panel provided 
for in the Taft-Hartley Act.®^ Composed of an equal num- 
ber of labor and management representatives, this panel has 
the duty, “at the request of the Director, to advise in the 
avoidance of industrial controversies and the manner in 
which mediation and voluntary adjustment shall be ad- 
ministered, particularly with reference to controversies af- 
fecting the general welfare.” In the work of this panel, a 
rare opportunity is afforded to labor and to management 
constructively to work out, by discussion and by agreement, 
the place of mediation in a sound national labor policy. 

Many improvements can be made in the techniques of col- 
lective, bargaining. The manner in which mediation, fact- 
finding, and voluntary arbitration can most satisfactorily 
facilitate agreement-making is a subject largely unexplored. 
If labor and management accept a responsibility for volun- 
tarily developing the agreement-making potentialities of 
collective bargaining, they can best insure retention of their 
latitude and judgment. Procedures to facilitate collective 
bargaining are virtually certain to be more workable and 
more effective when they are developed by labor and man- 
agement representatives than when they are imposed by a 
government agency. 


^ In Section 205 of the Act. 
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A great deal of lip service has been given over the years to 
the desirability of looking upon strikes and lockouts as weap- 
ons of last resort to be used only after every reasonable means 
of securing a settlement by peaceful means has been tried 
without success. Regulation of negotiating procedures by 
the government may be looked upon as an attempt to say 
just what are those reasonable means that should be used to 
resolve a dispute before work stoppages are undertaken. 
Promulgation of procedural regulations by the government 
entails risks that have just been described. On the other 
hand, great forward progress can be achieved by the devel- 
opment of more effective bargaining procedures developed 
in terms of a workable boundary line between procedures 
that facilitate agreement and those that influence or direct 
the terms of settlement. A great challenge and a rare op- 
portunity for constructive work goes to those charged with 
responsibility for administering the specific procedural re- 
quirements of the Taft-Hartley Act. 

Inducins Asreements in National Emergencies 

Labor disputes with national emergency implications®® are 
subject to more detailed and more drastic procedural regula- 
tions than ordinary labor disputes. The purpose is to force 
a settlement if possible. These procedures cannot possibly 
be regarded as merely facilitating. To be sure, the govern- 
ment at no point passes any outright judgment upon the 

®®By definition, in Section 206 of the Taft-Hartley Act, national emer- 
gency disputes are those that affect “an entire industry or a substantial part 
thereof . . r Disputes in key plants or in public utilities are not covered 
unless they can somehow be brought under the definition. One procedure 
to be used for resolving an unsettled industry-wide dispute includes “a 
secret ballot of the employees of each employer involved in the dispute on 
the question of whether they wish to accept the final offer of settlement of 
their employer, as stated by him.” (Italics supplied.) The definition 
of national emergencies and the required plant-by-plant voting on the 
employer's offer give substance to a query about whether or not the pro- 
visions promulgated ostensibly to deal with national emergencies are more 
in the nature of a policy for dealing with certain problems of industry-wide 
bargaining. In other words, should the national emergency section of the 
Act be viewed as its anti-industry-wide bargaining provision? 
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merits of the issues in dispute. Nor does it directly approve 
particular terms of settlement.®® But the required proce- 
dures exert heavy pressures upon each disputant to modify 
his position sufficiently to make agreement possible. Even 
a brief review of the applicable procedures reveals the 
strength of those pressures. 

If a threatened or an actual stoppage of production affects 
an entire industry®'^ and also imperils the national health or 
safety, a Board of Inquiry may be appointed by the Presi- 
dent to investigate and then to make a factual report about 
the dispute. No recommendation may be made by such a 
Board; recommendations would not only directly influence 
the relative positions of the disputants but might put the 
government 'hn the middle.” It is only logical to presume, 
however, that, in gathering the facts, the Board of Inquiry 
will take whatever steps it can to assist the parties to resolve 
their difficulties by agreement. 

An additional reason for making some modification of 
previously assumed positions is introduced by the govern- 
ment. An agreement would make defense of one’s position 
in the fact-finding hearings unnecessary. The risks in- 
volved in that kind of procedure would, moreover, be 
avoided.®® In most emergency eases, avoidance of the fact- 
finding procedure would presumably not give advantages 
enough to induce a settlement. Additional procedures to 
induce the parties to come to an agreement would then come 
into play. 

“ The importance of its not “taking sides” is thereby recognized by the 
government. Proposed solutions by the government could change the na- 
ture of a dispute from one between employees and employers to a dispute 
between one of these parties and the government. 

Or a substantial part of an industry. 

“ In any pubhc hearings, the arguments of the parties would be put on 
view before the public. By the manner of presentation, as well as the merits 
of the contentions, public support might be influenced in favor of one side 
or the other. In many cases, a public hearing would doubtless be advan- 
tageous to one side and disadvantageous to the other because of the public- 
opinion factor. So, risks to the parties may be entailed by the setting up of 
a Board of Inquiry. 
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The President is enapowered to direct the Attorney Gen- 
eral to petition a district court for an injunction against a 
strike or a lockout having national emergency characteris- 
tics. The court may issue an injunction upon finding that 
an industry-wide work stoppage would imperil national 
health or safety. With the issuance of an injunction, the 
parties are expected to resume negotiations with the assist- 
ance of the Federal Mediation Service. At the same time, 
more fact-finding is undertaken. The original Board of 
Inquiry in the case is reconvened and, after sixty days, must 
report publicly®® on the facts of the dispute. 

Most disputants would avoid these “next steps” if at all 
possible. They introduce into collective bargaining new 
reasons for compromise and settlement. Concessions pre- 
viously withheld may become a “good business” proposition 
when they are weighed against the disadvantages of an in- 
junction and of being held accountable before the bar of 
public opinion. A union may look more favorably upon the 
employer’s terms because only an acceptance of them will 
insure against the issuance of an injunction. An employer 
may increase his last offer, not solely to make it more ac- 
ceptable to the union, but because it may be publicly an- 
nounced. And both parties, by this time, will be called upon 
to render an accounting to the public about their positions 
and their efforts to come to an agreement. The penalties 
for unsuccessful bargaining mount as the successive required 
procedural steps are taken. 

Application of pressure for a settlement continues if, dur- 
ing the term of the injunction, no agreement is reached. 
The National Labor Relations Board is then required to 
“take a secret ballot of the employees' of each employer in- 
volved in the dispute on the question of whether they wish 

The report is made by the Board to the President and must cover 
current position of the parties, and the efforts which have been made for 
settlement and shall include a statement by each party of its position and 
a statement of the employer's last offer of settlement.” The President 
makes such report available to the public. 
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to accept the final offer of settlement as stated by him.” 
That kind of balloting carries a considerable risk to both 
parties. It might be worth some very real concessioirs on 
both sides to make the ballot unnecessary. 

Acceptance by the employees of the employer’s best offer, 
after its rejection by union officers, might well raise the ques- 
tion of whether or not the union any longer represents the 
employees. Many a union will take ^‘another look” at the 
employer’s offer before submitting it to a trial by ballot. At 
the same time, most employers will feel under some compul- 
sion to make a better offer, so that his employees will take it 
if the union rejects it — for a resounding “no” vote by the 
employees would not only be “bad public relations” for a 
company but a demand of the employees for something 
much better. 

Application of all these procedures may not suffice to in- 
duce a settlement. The injunction must then be dissolved 
and a record of the entire ease is submitted by the President 
to Congress with “such recommendations as he may see fit 
to recommend for consideration and appropriate action.” 
The last step, submission of the case to Congress, is a final 
pressure upon the disputants to come to terms. Both 
parties would ordinarily be expected to see advantages in 
keeping thek particular problems “out of Washington.” 
Only if they are willing to run the risks of Congressional ac- 
tion on their dispute can the parties finally regain then- 
rights to strike or to lockout. These rights are not out- 
lawed. But their use is delayed. Qualification to exercise 
these rights includes the acceptance of rather severe penal- 
ties in the form of procedures required as a prerequisite to a 
work stoppage. 

The theory that is implicit in the imposition of procedural 
pressures to deal with national emergencies (industry-wide 
disputes) has unusual interest. Earlier reference was made 
to the agreement-making function performed by the rights 

Required by Section 209 (b) of the Taft-Hartley Act. 
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of strike and of lockout/^ Compromise and agreement are 
induced because only the voluntary settlement of issues will 
avoid a plant shut-down. Entirely different inducements 
to agree are provided in the procedures set up by the Taft- 
Hartley Act for utilization in emergency disputes. In other 
words, certain procedures are assigned the functions ordi- 
narily attributed to the strike and to the lockout. 

Compromise and settlement are the sure ways of by-pass- 
ing the arguing of positions before a fact-finding board, the 
issuance of an injunction, a public announcement of posi- 
tions assumed and efforts to settle, submission of the em- 
ployer’s offer to secret ballot of the employees, and referral 
of the case to Congress. By looking upon these procedures 
as an attempt to develop substitutes for work stoppages, 
necessary in cases where production stoppages would imperil 
the public well-being, they can best be understod and in- 
telligently appraised. 

The provisions under discussion are meritorious in that 
they involve no direct imposition by the government of the 
conditions of employment. Terms under which men work 
and under which management runs the plants are not or- 
dered by the government. Unanswerable questions about 
what sanctions can be utilized to secure acceptance of terms 
imposed by the government are not raised. 

Whether the procedures that become operative in national 
emergencies put an excessive pressure upon one side to ac- 
cept the terms of the other is an argument that cannot be 
side-stepped. Will unions be forced to accept employer 
terms, or will a net bargaining advantage accrue to the labor 
organizations? The question of whether “equality of bar- 
gaining power” has been preserved wiU never be answered 
to anyone’s satisfaction. It will become the center of con- 
siderable controversy and will evoke insistent and continu- 
ing demands for changes in the rules of the game. 

In the meantime, the effort to develop functional sub- 


Chapter 1- 



GOVERNMENT. REGULATED BARGAINING 295 


stitutes for the rights of strike and of lockout must be 
appraised as a new and imaginative venture undertaken to 
deal with one of the most difficult problems of industrial 
relations. Such a course is the only way open to deal with 
situations in which the use of strikes and lockouts to perform 
their collective-bargaining function is not compatible with 
national safety. 

Summary 

Government regulation of bargaining procedures, under- 
taken for the purpose of assisting negotiators to come to a 
meeting of minds, was inaugurated in a sweeping fashion by 
the Taft-Hartley Act. For the most part, an attempt has 
been made to require procedures that assist agreement-mak- 
ing and not to require procedures that influence or direct any 
particular terms of settlement. At best, that line is ex- 
tremely difficult to draw. Mandatory procedures will al- 
most inevitably be of value to one side and a detriment to 
the other. Whether or not the required procedures are fair 
and equitable is certain to be a central issue of industrial 
relations for many years to come. And a determination of 
that issue will have to be made in the political arena. 

Keeping the Agreement 

Plans inaugurated by the Taft-Hartley Act to facilitate 
collective bargaining were not limited to the procedural 
regulations already described. Rules for “living up to” an 
agreement of the parties, after it has been made, are also 
legally prescribed. That completes the procedural cycle. 
Virtually every step of the bargaining relationship is subject 
to regulation. 

Rules govern organization and operation of unions, steps 
to be followed in contract-making, and they also extend into 
day-by-day operations. Added for good measure is the sug- 
gestion that suits for damages in the federal courts is an 
appropriate way to secure redress for violation of the labor 
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agreement. It is the last two areas of regulation that are 
now to be evaluated. 

Those who have not worked intimately in the industrial- 
relations field cannot be fully aware of the magnitude and 
delicacy of the problems met with in applying a labor agree- 
ment to plant operations. To begin with, these agreements 
are not like contracts for the sale of goods; they specify 
ground rules for a continuing human relationship. Admin- 
istration of the labor contract is concerned with settlement 
of all sorts of issues, real and imaginary, that arise in the 
day-by-day operation of a plant or establishment as human 
beings strive to compose their differences. Agreement terms 
provide guides — sometimes only very hazy ones — for the 
disposition of these issues. Seldom do they supply clear and 
unmistakable answers to the underlying problems that are 
raised. Never will they, of themselves, guarantee coopera- 
tion and understanding. 

The labor agreement has not been drawn that will neatly 
and exactly provide for every contingency that arises during 
the year or more of its term. Nor should it attempt to do so. 
Human relationships are not soundly developed by rigid 
reliance upon abstract formulae. Allowance must be made 
for the exercise of considerable judgment when a general 
clause of an agreement is applied to the peculiar facts of a 
particular case. Employees have a valid claim for the ap- 
praisal of the merits of their grievances. 

For these reasons, it is very frequently said that day-by- 
day relations in the plant are “the very heart of collective 
bargaining.” It is here that industrial relations is an art 
rather than a science. And into these intimate aspects of 
collective bargaining, government regulation has been ex- 
tended. Deciding whether or not the terms of an agreement 
were violated is not such a direct and clear-cut proposition 
as the framers of the Taft-Hartley Act apparently assumed. 

Through the definition of collective bargaining, as set 
forth in the Taft-Hartley Act,'^® both parties to a contract are 


In Section 8 (d). 
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legally obligated to meet at reasonable times and to confer 
in good faith with respect to any questions arising under an 
existing agreement. That probably seems reasonable, and 
even innocuous, to the uninitiated. In reality, that require- 
ment affects such vital aspects of administering an agree- 
ment that it could seriously retard the search for good rela- 
tions. Exactly what questions arising under a contract must 
be negotiated? And what constitutes good-faith bargaining 
of them? The implications of these questions are every 
bit as far-reaching as in the case of bargaining for a new 
labor contract.'^^ 

Only through Board and court decisions will it be known 
just how far government regulation over day-by-day opera- 
tions has been extended.*^^ There can be no doubt, however, 
of the involvement of the so-called management security 
issue.'^^ Any decision made by the National Labor Rela- 
tions Board about the kind of questions “arising under an 
existing agreement” that have to be negotiated in order to 
conform to the law will have a bearing upon management 
security. A subject that becomes a matter for joint de- 
termination is removed from the list of those matters that 
are under the sole control of management. 

Management security issues come up in day-by-day bar- 
gaining because a labor agreement typically does not cover 
every condition of employment that prevails in a plant. 
Parties to a labor agreement quite frequently assume that 
any conditions of employment not specifically covered by 
the written understanding will continue “as they were.^^ If 

■^See pages 279 to 282 for a discussion of this subject. 

Only one specific regulation covering day-by-day collective bargaining 
is promulgated by the law. Under Section 8 (d), neither party has any 
obligation “to discuss or agree to any modification of the terms and con- 
ditions contained in a contract for a Jfixed period, if such modification is to 
become effective before such terms and conditions can be reopened under 
the terms of the agreement ” 

^ The issue is also called “management’s demand for the right to man- 
age.” Management contends that proper performance of its functions re- 
quires it to have the “sole prerogative” to make decisions over certain sub- 
jects, such as production methods, order of work, and location of plants. 
In other words, such subjects are not matters for joint determination. 
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no reference is made in the agreement, for example, to rules 
pertaining to smoking on the job, it is frequently assumed 
that all past smoking practices will continue without change. 

Such an approach is reasonable and logical. Unions have 
a right to make a request for a change in any practices or 
conditions of employment during contract negotiations. If 
no issue is raised by the union at negotiation time, no prob- 
lem of mutual concern then exists. Should a question arise 
over nonagreed-upon practices during the term of an agree- 
ment, and if it is not settled by mutual agreement, the 
problem can be dealt with in the next general negotiation. 
A disadvantage to this kind of relationship is that some 
problems may continue too -long as unresolved “sore spots.” 
That is, unless the parties see the need for coming to a 
mutual agreement about them. On the other hand, con- 
tinuous negotiation over the basic terms of emplo3rment 
doesn’t contribute to a stable relationship and can seri- 
ously interfere with the main job of labor and management 
— ^producing goods. 

The relationship just described’’® is not universally ap- 
proved by any means. Some representatives of manage- 
ment object strenuously to it. So do some union represent- 
atives. Each group has telling arguments in support of its 
contentions. An explosive issue can easily develop where 
the labor contract does not explicitly provide either for a 
continuance of those past practices and working conditions 
not changed by the agreement or for some other status for 
these phases of the relationship. 

Management often contends that a failure to incorporate 
smokmg rules in the agreement, for example, doesn’t signify 
at all that past practices are to be continued. Quite a con- 
trary contention can be made. Management can insist that 
it has implicitly reserved the right to issue new smoking rules 

Most unions and management following that approach don^t attempt to 
rationalize their policy. They use the approach as “a matter of plain com- 
mon sense.’^ 



GOVERNMENT-REGULATED BARGAINING 299 


as it sees fit Management thus seeks to reserve its “pre- 
rogative,” or the right of exclusive direction, over every sub- 
ject not dealt with in the labor contract. 

Sometimes as a counter-measure, but often as an offensive 
tactic, some union representatives contend that every sub- 
ject of mutual concern is properly encompassed by the col- 
lective-bargaining relationship. Unless a condition of em- 
ployment is particularly covered by a labor agreement, they 
maintain, no agreement concerning it has been reached. 
They then insist upon the right to bargain over any unmen- 
tioned subject during the life of an agreement whenever a 
problem over that subject arises.’’® To use the same ex- 
ample, the union representatives would claim a right to 
bargain collectively over the smoking rules during the term 
of an agreement. What is a proper matter for bargaining 
under a contract and for submission to an arbitrator if one 
is provided for, can become most complex. 

All sorts of understandings, explicit or tacit, have been 
worked out by unions and management to give an agreed- 
upon status to conditions of employment not covered by a 
labor agreement. No uniform regulation of these aspects 
of day-by-day collective bargaining can adequately deal with 
such questions of fundamental policy. Not mere contract 
interpretation but widely differing concepts about the nature 
of the labor agreement have to be reconciled. Whether 
collective bargaining is a means for “containing” the union 
or a growing system for cooperative dealing is often the issue. 

The definition of day-by-day collective bargaining, as set 
forth in the Taft-Hartley Act, will inevitably call for Na- 
tional Labor Board determinations about the kind of nego- 

'”In some industry circles, this is called the ''common law’^ approach. 
Management claims that ownership rights under the common law include 
every prerogative to run a plant as the owner sees fit. Such rights are 
given up, they reason, only to the extent of their explicit relinquishment. 

Bargaining over an unmentioned subject is required, unions often main- 
tain, as a phase of effectuating an xmqualified no -strike clause. If the right 
to strike over a certain problem is precluded, then an alternate means of 
dealing with that problem has to be available. 
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tiations legally, required for working under a labor agree- 
ment. Discussions about an outright modification of an 
agreement cannot be required. But are the parties legally 
bound to negotiate in good faith over conditions of employ- 
ment not covered by the labor agreement? Especially, are 
they required to do so when an unqualified no-strike clause 
is in the agreement? 

Any decision by the National Labor Relations Board, one 
way or the other, to resolve a single dispute over this ques- 
tion can vitally affect the nature of day-by-day collective- 
bargaining relationships throughout the country. As prece- 
dents are established, a standardizing process will begin. 
Up to now, applying the labor agreement through day-by- 
day bargaining has been accomplished by a variety of meth- 
ods. One may question whether that variety is compatible 
with the requirement of the Taft-Hartley Act that the 
parties must legally negotiate over every question arising 
under a contract. At any event, as the legal rights and 
obligations of the parties in “living up” to their contract are 
amplified, fundamental bases of the relationship between 
the parties will be fashioned for better or for worse.™ 

Something of an incongruity exists in the Taft-Hartley 
Act between its definition of collective bargaining, with im- 
plications just referred to, and its policy declaration that 
day-by-day relations should not be supervised by the govern- 
ment. The desirability of working out daily problems “by 
such methods as may be provided for in any applicable 
agreements for the settlement of disputes” is pointed out.®* 
In addition, final adjustment by a method agreed upon by 


™ Although, the foregoing discussion deals mainly with the scope of day- 
by-day bai'gaining. it is likely that a similar kind of dilemma will also arise 
over the definition of “employee grievances.” Sometimes they are nar- 
rowly conceived as allegations that rights guaranteed by a contract have 
been denied. But, in other cases, they also cover any claim of unfair treat- 
ment. Unless the labor agreement is clear on this point, cases relating to 
defimtion of a grievance may have to be submitted to the Board for de- 
cision. 

* Reference is to the policy statement in Section 201 (b) of the Act. 
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the parties is “declared to be the desirable method for settle- 
ment of grievance disputes arising over the application or 
interpretation of an existing collective bargaining agree- 
ment.” 

Whenever the parties fail to agree upon all of the details 
of their day-by-day relationship, disputes determinable by 
the government may come into being. If organized labor 
and management would securely keep in their own hands an 
adequate control over their day-by-day collective bargain- 
ing, they had better set down very clearly in their own agree- 
ment just what subjects can be collectively bargained under 
it. The nature of a grievance, both for purposes of negotia- 
tion and for arbitration under the agreement, should also be 
explicitly stated. Any failure to incorporate an understand- 
ing on such matters in the labor contract may bring them 
within the jurisdiction of the National Labor Relations 
Board. Introducing such questions into labor negotiations, 
however, may easily create controversies over issues long 
quiescent. Adjustments to the government regulation of 
day-by-day bargaining have already created problems of 
some magnitude. 

It is unfortunate, indeed, that government regulation has 
been extended to cover day-by-day collective bargaining. 
Truly significant strides were made by organized labor and 
management in recent years in the handling of grievance 
disputes. Use of arbitration as a final step in the grievance 
procedure has become an increasingly standard practice. 
The parties have come to understand that the day-by-day 
aspects of their relationship are, in many ways, even more 
vital than the negotiation of agreement terms. If this 
sound and steady development becomes bogged down as a 
result of the interjection of government rules, collective bar- 
gaining wiU be hindered and not facilitated. 

A backward step was also taken when the courts were 
given responsibilities for deter m i n ing whether or not a labor 

® From Section 203 (d) of the Taft-Hartley Act. 
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contract has been violated. Application of a labor agree- 
ment to operating problems is quasi- judicial in nature, but 
also involves a judgment about what is sound according to 
good industrial-relations standards. Most labor agreement 
terms are not self-effectuating. The clear and unmistakable 
answer to many problems is frequently not to be found in 
the agreement at all. Some agreement terms even have 
relatively little real meaning until employee grievances con- 
cerning them have been settled. These facts of industrial- 
relations life can never be ignored when questions of alleged 
contract violations are under discussion. 

In most labor agreements, to use a simple example, man- 
agement reserves the right to discipline “for cause.” The 
exact rights that are reserved will only gradually become 
known as discipline is assessed upon employees and as the 
penalties are accepted, modified, or reversed under the griev- 
ance procedure. Particularly in the early stages of a rela- 
tionship, settling a grievance of this kind is much more akin 
to continuance of the bargaining process than to application 
of an understanding already reached.®^ 

From one company to another an identical clause in the 
labor agreements is virtually certain to be worked out in 
quite different ways. For instance, discipline may be im- 
posed in a rigorous or in a lax manner, depending upon the 
disposition of grievances. Certain types of employee mis- 
conduct may be entirely overlooked in one plant and call for 
harsh penalties in another. 

Grievance settlement thus often establishes the precise 
conditions of employment far more importantly than is done 
in the original contract negotiation. In some cases, the 
terms of an agreement have even been completely nullified 

“This largely explains why so many troubles arise under initial agree- 
ments. Reservation to management of the right to diseiphne for cause is no 
more than an agreement that management may impose discipline but that 
the employee may appeal. Only a procedure is agreed upon. What does 
“for cause” mean? About this aspect of the matter, there is seldom a meet- 
ing of m inds when a first agreement is signed. Disciplinary grievances may 
be looked upon as the vehicles for continuing collective bargaining about 
the meaning of “for cause.” 
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by labor-management agreements in the settlement of griev- 
ances.®® Whether or not a certain discipline imposed by 
management, or a particular promotion, constitutes a viola- 
tion of the agreement is not so much a question of law or of 
contract interpretation as it is a matter of judgment about 
what is necessary to maintain efficient operation and a sound 
labor relationship under circumstances prevailing in a plant. 

Most employee grievances are claims that management 
has violated the labor agreement. They are in the nature of 
allegations that a disciplinary layoff was not “for cause.” 
Or that rights guaranteed under the agreement were denied 
an employee when he was not promoted to a job vacancy. 
Out of the settlements of these and many other issues, the 
precise terms of the industrial relationship gradually take 
on shape. Since the labor contract doesn’t provide, and 
cannot provide, a complete meeting of minds on the details 
of all subjects covered, the complete understanding has to 
be hammered out in day-by-day collective bargaining. Col- 
lective bargaining really begins with the signing of a con- 
tract; it is not completed when the signatures go down on 
the dotted line. Whether or not a contract has been vio- 
lated is no simple matter of contract interpretation. 

Employees initiate most of the issues arising in day-by- 
day collective bargaining. They allege that management 
has violated the agreement.®'* Only against this background 

^ In one plant recently, top management suddenly became aware of the 
fact that the plant people were making all promotions on a straight seniority 
basis even though the agreement called for primary emphasis on ability in 
deciding who should be promoted- The “established practice” evolved in 
handling promotion grievances had become so widely accepted that the 
“rights guaranteed by the contract” were quite meaningless. 

^ Employees will always precipitate most of the issues as long as manage- 
ment retains the right — and it should have the rightr — to make decisions 
necessary to keep the wheels of industry turning. That is an essential 
management function. Management makes the decisions as to what the 
agreement means, and employees carry out those decisions. But employees 
then can protest that the decision made by management violates their 
rights under the agreement, and they can seek to be “made whole” for any 
losses incident to following the management order. The parties sometimes 
forget that management may also institute a grievance if it believes the 
union or the employees have violated the agreement. Failure to appreciate 
the full functions of a grievance procedure has resulted in a wholly un- 
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can a proper perspective be drawn on that section of the 
Taft-Hartley Act that indicates the propriety of bringing 
suits in the federal courts for alleged violations of labor con- 
tracts.®® Although that provision of the Act was designed 
to improve relations under agreements, it actually intro- 
duced unusual impediments. 

Some unions have refused to conthiue the no-strike clause 
in their labor agreements. Others have insisted upon ener- 
vating qualifications. Wildcat strikes cannot be construed 
as agreement violations in those eases. Management has 
not been so insistent upon getting agreement terms that will 
protect it from possible suits for damages over grievance 
violations. Where this risk has been perceived, incorpora- 
tion of an inclusive grievance procedure and of a terminal 
point of the grievance procedure as the exclusive means for 
disposing of the day-by-day issues, has been looked upon 
favorably by management. 

There cannot be much doubt that the provision for court 
suits “by and against labor organizations” was incorporated 
in the Taft-Hartley Act primarily to deter wildcat strikes 
and other interferences with production. Despite con- 
tractual commitments made by the union, sometimes on 
behalf of its members individually, stoppages of work and 
other interferences with production frequently occurred. 
They violated the agreement. Some of them arose out of 
tensions incident to the hammering out of precise under- 
standings not provided in the basic agreement.®® But a 
sizeable proportion of the wildcat strikes were an irrespon- 

realistic appraisal of the problem of getting '^compliance” with the terms 
of a labor agreement. As will be noted on following pages, the idea exists 
that employee grievances should be handled under the contract but that 
employer grievances should be decided by the courts 

Reference is to Section 301 of the Act, entiled "Suits By and Against 
Labor Organizations.” 

^ W orkers sometimes felt that, in bargaining over grievances, management 
was engaged in a campaign to recapture ground lost in the bargaining for 
the new agreement. And management sometimes believed that union at- 
titudes on grievances primarily constituted a continuance of the drive to 
gain objectives that were not achieved in the basic agreement. 
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sible use of economic force in lieu of orderly procedures as 
set forth in the labor agreement. 

Management took the view that, since it could be readily 
penalized for contract violations,®^ the union should also be 
held responsible for living up to the terms of the agreement. 
Not much difference of opinion can exist about the “sanctity 
of the labor agreement” as respects both contracting parties. 
Management’s demand for legislation to facilitate suits 
against unions for alleged contract violation, however, repre- 
sents a serious failure to analyze the problem at hand. 

Settlement in the courts of employee allegations that 
management has violated an agreement would unquestion- 
ably not contribute to industrial stability. Anyone can see 
that. Thousands upon thousands of grievances are sub- 
mitted every day. In most of them, an employee contends 
that his rights under the agreement have been infringed 
upon by management. By the manner of disposing of that 
contention, the terms of the industrial relationship are grad- 
ually evolved. These issues should not be thrown into the 
courts. They should be settled through machinery set up 
and operated by the parties themselves. 

The same machinery should dispose of any management 
allegation that the employees or the union have violated the 
agreement. Tor giving substance to the no-strike clause is 
just as much an evolutionary process, centering around day- 
by-day relationships, as in the case of any other contract 
terms. Management’s obligations under some clauses and 
the employees’ responsibilities under others are gradually 
hammered out through bargaining under the agreement. 

Experience has convincingly shown the desirability, and 
the necessity, of dealing with management grievances in the 
same manner as employee grievances. The argument 
that a union cannot be made responsible except by giving 


^ Employees whose rights were infringed upon by a management decision 
could be “made whole” through payment of back wages or by a reversal 
of a disputed decision. 
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management an easy access to the courts is not valid. 
“Damages” may be assessed and penalties may be imposed 
through the grievance procedure for violations of the no- 
strike clause just as in the case of employee grievances 
against management.®® 

The best way of working toward full responsibility of both 
parties under an agreement is through the machinery of the 
agreement itself. This observation applies as cogently to 
employee interferences with production as to grievances 
against management. Employees responsible for violating 
a labor agreement subject themselves to discipline. Few, if 
any, really “spontaneous” strikes occur. They are engi- 
neered. The instigators of them are the ones to hold re- 
sponsible. Recognition of this simple fact and the use of a 
considered discipline policy, will do more to effectuate the 
no-strike clause than any right to sue a union that may be 
provided by law. 

The problem of “union responsibility” under a contract 
would be much better understood if both the management 
and the union looked on it first of all as an “employee dis- 
cipline” problem. Making unions suable in the courts can 
logically be related to failures to create an adequate disci- 
plinary program under collective-bargaining relationships. 
Either management or the union may be primarily respon- 
sible. But, in either case, the right to sue will never be an 
adequate substitute for a proper disciplinary policy to deal 
with employee violations of the agreement. 

Another facet of the matter needs more careful treatment 

A notable comment on the Taft-Hartley Act program for bringing about 
union compliance >with contract terms is that most employers actually have 
no intention at all of ever entering a suit for damages against the union 
with which they deal. Actual collection of damages would, they well know, 
not further the cause of sound relations. But a curious reasoning is em- 
ployed. The right to sue unions is extensively viewed by employers as use- 
ful because, like a sword of Damocles, it will keep unions on guard and im- 
pel them to ^live up to their agreements.^^ Some of the employers have 
not yet become aware of the sword over their own heads despite the fact 
that, in the grievances filed, they are charged with contract violations every 
day. In any event, fear and threats are not conducive to understanding and 
cooperation. 
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than has yet been given to it. Earlier reference was made to 
the right of management to introduce “grievances” against 
a group of employees or against the union, alleging a con- 
tract violation. Interferences with production by some em- 
ployees are matters of mutual concern for the union and the 
management. Bargaining out the best ways of avoiding 
them is in the interest of employees as well as of manage- 
ment. Such a course needs emphasis rather than the assess- 
ment of damages. Losses suffered because of wildcat strikes 
or other interferences with production entail heavy costs to 
everyone involved. Neither the management nor the work- 
ers like or want them. Mutual advantages are gained by 
handling work stoppage questions through the orderly proc- 
esses of the grievance procedure. 

Under many well-established relationships, such a proce- 
dure has often resulted in assessment of “damages” on the 
employees,®® and, more importantly, in arrangements that 
make a recurrence of wildcat strikes unlikely. When inter- 
ferences with production by the union members are handled 
as employer grievances, the emphasis is customarily placed 
upon prevention. That is the sound approach. Imposition 
of penalties is primarily a means to an end. In these ways, 
the responsibility of employees to carry out the no-strike 
commitment can be firnaly integrated as an established way 
of industrial life. That is convincingly shown by long ex- 
perience in the hosiery industry and in the needle trades, 
among numerous other situations. 

A breakdown of plant discipline, during the war years and 
in the postwar period, along with a failure to recognize the 
varied functions of the grievance procedure, largely accounts 
for the formulation of a government policy to cover enforce- 
ment of labor agreements. Suits by and against labor or- 
ganizations over alleged violations of contracts are a whoUy 
inadequate substitute for the creation of a proper discipline 

* Such, “damages” were recently awarded in a case coming before an Im- 
partial Chairman when employees were required to work at straight time on 
a holiday to “make up” production lost by an unauthorized stoppage. 
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program and for the development of a grievance procedure 
to settle all allegations of contract violations. Only if the 
suability provision of the Taft-Hartley Act focuses attention 
upon these aspects of the joint relationship will it serve 
any constructive purpose. 

It takes little imagination to anticipate that actual filing 
of an employer’s claim for damages, on the ground of a 
contract violation by the union, will be followed by a 
countersuit. The union wiU claim that management vio- 
lated the contract first and in such a way as to provoke the 
employees beyond all reason. Which party violated the 
contract first and most obnoxiously will be the issue for de- 
cision by the court. One cannot overlook the possibility 
that some judicial rulings might even justify a wildcat strike 
under certain provocative conditions, despite the existence 
of a no-strike clause in the agreement. 

No matter how well-meaning were the underlying inten- 
tions, policies introduced by the Taft-Hartley Act to insure 
full performance of the terms of the labor agreement have 
particularly doubtful value. They are not adapted to the 
realities of the compliance problem. They are, therefore, 
virtually certain to impede the cause of good industrial rela- 
tions if they are put into effect. Only the parties to an 
agreement are in a position to build their relationship 
soundly through day-by-day bargaining over grievances. 
Only a well-conceived policy for plant discipline, along with 
the use of the grievance procedme by employers, can meet 
the problems of “union responsibility.” Failures of col- 
lective bargaining in these various particulars have been 
erroneously diagnosed as failures to live up to an agreement. 
Agreement-making and not agreement-interpretation is ac- 
tually involved. 

DETERMINATION OF SUBSTANTIVE ISSUES 

Government regulation of procedural rules for joint dealing 
and covering contract administration has been greatly ex- 
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tended by the Taft-Hartley Act. An additional jurisdiction 
has been exercised by the government as respects certain 
substantive terms of emplojrment. Actual terms of employ- 
ment, in a number of instances,*® are either specified directly 
by the law or are made subject to determination by the Na- 
tional Labor Relations Board. Organized labor and man- 
agement are deprived of latitude of decision in their at- 
tempts to solve problems in such regulated areas. Congress 
has concluded that certain terms of employment, formerly 
matters of collective bargaining, can be disposed of better by 
legislation than directly by the parties. 

Any management satisfaction that might derive from im- 
mediate setbacks to organized labor’s program should be 
tempered by a realization that actual terms of employment 
are now a proper subject for government determination. 
Legislated conditions of employment need not remain, and 
undoubtedly will not long continue, as they now exist on the 
statute books. Nor need they be limited to the subjects 
now encompassed. Establishment of the principle that the 
government may determine actual conditions of employment 
is a far-reaching modification of free collective bargaining. 

Political power rather than economic power becomes the 
final arbitrament when terms of employment are fixed by 
legislation. As it evolves, the new labor policy may conse- 
quently even prove to be more restrictive of industry’s than 
of organized labor’s rights. It is difficult, in any event, to 
see how industry can retain a preponderance of political 
power over the long puU. 

In this connection, one can say, with considerable logic, 
that organized labor was certain to plan anyway for the 
reference of more and more industrial-relations issues to the 
political field. There need be no conjecture at all, however, 
about the direction of the steps actually taken when Congress 
determined that collective bargaining could no longer be 

®°The mstances relate to union security, welfare funds, feather-bedding 
issues, and work-jurisdiction questions. 
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entrusted with working out certain ternas of the employment 
relationship. The nature of each of these steps is now ex- 
amined. 

Union Security 

Previous reference has been made to union security as a 
phase of organizing employees effectively for collective bar- 
gaining.®^ Union security clauses unquestionably impose 
obligations upon some individual workers contrary to their 
will. This is inevitable if that complete organization pre- 
requisite to attainment of union objectives is to be achieved. 
It is also related to not thwarting the desires of the majority 
of employees. Protection is given by the Taft-Hartley Act 
to the right of individuals not to conform either to a union 
organization program or to a union policy.®® Any resulting 
diminution in the strength of labor organizations is appar- 
ently conceived as a desirable method for redressing the 
balance of power between unions and employers. 

Although union security is an important phase of union 
organization, employer interests are also involved. For this 
reason, union security has traditionally been looked upon as 
one of the subjects to be dealt with in collective bargaining. 
Consider some of the plant problems that are related to 
union security! Discipline of an employee for getting into 
bad standing with the union has a bearing upon manage- 
ment’s ability to keep the plant running efficiently. But 
many an employer has come to see management advantages 
in the use of union security to guard against disruptive 
jurisdictional disputes and to make the union responsible 
for meeting its contract commitments. 

Protection of the individual rights of employees, including 
the right to act irresponsibly toward a labor organization and 
a labor agreement, ha^ to be weighed against stabilized in- 

^ See pages 44 and 45. 

Except that a majority of the employees in a bargaining unit may im- 
pose certain obligations upon all enaployees by voting for an ^^approved” 
union shop. 
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dustrial relations and low operation costs. Management 
representatives often have a deep interest in union security 
as an aid to low-cost plant operation. They sometimes say, 
“We’d prefer not to deal with a union at all. But if we have 
to, let us deal with a strong union and not a weak one.” 

Whenever stabilization of the conditions of emplojonent 
between competing concerns has been adopted as a sound 
employer policy, management has invariably been quite 
willing to support a “strong” union-security program. The 
union is expected to “control” employees and sometimes to 
“police” the working conditions of employers to prevent the 
production of goods at “substandard” rates or conditions.®® 
Strong evidence can be adduced to show the employer in- 
terest in the union-security question. Altogether too much 
discussion of it has unrealistically assumed that aU employ- 
ers are opposed to giving security to a union. 

A “strong” union-security provision is most workable and 
defensible when it has the support of an overwhelming ma- 
jority of the employees and where the employer also looks 
upon it as a stabilizing factor. The clause can then be 
viewed not merely as a means of depriving individual em- 
ployees of their private rights but of assuring their responsi- 
bility to the program supported by a majority.®* 

Despite these cogent considerations, the closed shop has 
been entirely outlawed, regardless of its acceptability to the 
employees as a group or to the employer.®® In addition, the 

“The union is held responsible, in other words, for preventing any em- 
ployee from working below the standard scale and thereby giving a com- 
petitive advantage to a particular employer. Sometimes the union must 
agree that relatively favorable terms of employment secured by any one 
employer will be made available to all employers. This is the ^^most 
favored nation clause” in industrial relations, and it is usually an employer 
demand. In addition, discipline of union members for violations of the 
agreement, including interferences with production contrary to a no-strike 
clause, has been deemed by many employers to be a proper union function. 

^ Union obligations will then be imposed upon a relatively few employees 
and only because their assumption of obligations is essential to carry out a 
program that has an overwhelming support behind it. 

Protection of the rights of individual employees cannot reasonably^ be 
looked upon as the sole reason, for this proscription. After all, the principle 
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“standard” union shop as previously included in labor agree- 
ments and the previously widely used maintenance of mem- 
bership clause are no longer permissible. Both the union 
shop and the maintenance clause may be used only in con- 
formance with certain prescriptions and proscriptions. 

A “union shop” has long meant that all employees were 
obligated to join a union®® and to maintain their good stand- 
ing in the organization as a condition of employment. A 
similar obligation went with maintenance of membership, 
but only as respects those employees who voluntarily joined 
the union in the first place. Management has long had the 
right to discipline employees, including use of the discharge 
penalty, for conduct inimical to the efficient operation of a 
business. In acquiesing in a union shop or a maintenance 
clause, management fundamentally agreed that its employ- 
ees were responsible for fulfilling their, obligations to the 
organization with which the company was legally required 
to deal. If employees failed to do so, they would not be 
“efficient” employees and’ would subject themselves to dis- 
charge. It could be said that union security added one more 
qualification to a job description — willingness to belong to a 
union. 

The requirement of good standing in the labor organiza- 
tion formerly was determined entirely in accordance with 
union rules. In essence, the union was given the right to 
initiate disciplinary action against an employee. Discharge 

that the majority of workers can impose obligations on a minority is ap- 
proved by the Taft-Hartley Act in provisions made for instituting a union 
shop Ehmination of the closed shop seems rather to express a dissatisfac- 
tion over that kind of collective bargaining that was carried on between a 
closed-shop union and employers who wanted to ‘‘stabilize” their industry. 
There is a fear, supported by evidence in a few instances, that such bargain- 
ing is carried on at the expense of the consumer. Regulation of collective 
bargaining rather than protection of the rights of individual workers seems 
to be the real purpose behind the union-security legislation. 

Within a specified number of days after their employment. Manage- 
ment retains the right to hire anyone it wants under a union shop. In 
contrast, membership in the union is a prerequisite to securing a job under 
a closed-shop c.i^4ni=tA. 
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could result from misconduct inimical to either the effective 
operation of the business or the union. Some unions abused 
their disciplinary power over the individual worker, just as 
some employers did before the unions came along. To avoid 
any discriminatory actions by a union toward its members, 
the pendulum has swung far in the opposite direction. Vir- 
tually all union control over its members has been removed. 
In addition, the responsibility of individual employees under 
a labor contract has been limited by law. 

The union-security regulation of the Taft-Hartley Act 
provides, for all practical purposes, that no employee can 
lose his job except for failure to pay dues and initiation 
fees.®'^ To a very large extent, therefore, the power of a 
union to discipline its members no longer exists. Certain 
abuses of their members by some unions are eliminated. So 
is the power of other unions effectively to pursue stabilizing 
objectives and to deliver on their contractual commitments. 
Many employers have a great deal to lose out of this state 
of affairs. 

Great doubt exists as to the social desirability of the 
stabilizing or standardizing objectives of unions. Because 
such unusual obstacles have been placed in the way of union 
“control” over its members, it is fair to conclude that the 
protection of individual rights was incidental to, and perhaps 
mainly an effective rationalization for, the main purpose of 
trying to forestall the labor movement from attaining its 
time-honored objectives. Analysis of the prescribed route 
for gaining even a highly restricted form of union security 
lends substance to the conclusion. 

®^The applicable words in Section 8 (b) 3 are: *That no employer shall 
justify any discrimination against an employee for non-membership in a 
labor organization (A) if he has reasonable grounds for believing that such 
membership was not available to the employee on the same terms and con- 
ditions generally applicable to other members or (B) if he has reasonable 
groimds for believing that membership was denied or terminated for reasons 
other than the failure of the employee to tender the periodic dues and the 
initiation fees uniformly required as a condition of acquiring or maintaining 
membership.” 
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To begin with, the modified union-shop provision cannot 
be made effective unless a majority of the employees in a 
bargaining unit authorize the union, by secret ballot con- 
ducted by the National Labor Relations Board, to operate 
under the security of the clause. Such authorization can 
only be given by a majority of those in a bargaining unit and 
not by a majority of employees who vote. An unusual re- 
sponsibility for “getting out the vote” is placed upon the 
union. Every employee who refrains from voting is counted 
with those who vote against authorization. Whatever justi- 
fications may be advanced, such voting procedures tend to 
“stack the cards” against any form of union security.®® 

Use of the balloting procedure would seem, on the surface, 
to place control of the union-security demand in the hands 
of employees and to take it away from union officials. But, 
this principle is actually not upheld at all. Employees have 
no opportunity at afi to express how they feel about making 
a demand upon the employer for a closed shop, for the tra- 
ditional union shop, or for the “standard” maintenance 
clauses. These cannot be demanded of an employer even 
though they may be overwhelmingly desired by the em- 
ployees. In short, unions are not to be permitted to control 
jobs as m days past, regardless of the wishes of the employees 
— or of the employer for that matter.®® 

The union’s ability to carry out commitments under an 
agreement is weakened at a time when great cries are raised 
about the need for the assumption of greater responsibility 
by labor organizations. One can confidently expect that 
the cost incidence of the government regulations over union 

Any hope that employees would withhold the authorization in question 
seems to have been largely dispelled by the large majority votes cast in 
favor of the union shop in practically all the ballotings held up to this writ- 
ing (July 1948). 

®®The Act does provide, in Section 8 (b) (1), that a labor union may 
^‘prescribe its own rules with respect to the acquisition or retention of mem- 
bership.^'^ At the same time, conformance of an employee with such rules 
cannot be made a condition of employment except as respects the payment 
of dues and initiation fees. 
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security will be heaviest where joint dealings have been 
focused upon “stabilization” of industrial relations through- 
out an industry 

One further characteristic of the government’s prescrip- 
tion for a proper union-security clause should be mentioned. 
In reality, the approved clause relates much more to “dues 
security” than to “union security.” An employee’s obliga- 
tion to pay dues to his union is the only responsibility of 
the union member that can be enf orced.^®^ Y et, still further 
government regulations must be met if those dues are to be 
paid through check-off.^®^ As will be noted presently, the 
Taft-Hartley Act is particularly confused in dealing with 
this subject. 

By the terms of the Act, payment of dues can be made a 
condition of employment under the approved union-shop 
clause. When it is, advantages can be secured in many situ- 
ations by unions, management, and the employees through 
use of a check-off to collect dues. Interference with produc- 
tion, entailed by collecting dues from employees on the job, 
is avoided, and the occasions when discipline has to be in- 
voked for nonpayment of dues are limited. If dues pay- 
ment can legally be required, one might logically expect that 
labor and management would be allowed to select the ways 
for seeing to it that the dues are paid in an orderly maimer. 

It is significant, in this connection, to recall the rush of unions and em- 
ployers to sign up closed-shop contracts in such situations after enactment 
of the Taft-Hartley Act on June 23, 1947, but prior to the effective date of 
the ban on the closed shop in new contracts— sixty days after passage of the 
Act, During this period, for example, the Amalgamated Clothing Workers 
and the manufacturers^ associations with which they deal agreed to an ex- 
tension of their closed-shop agreement for five years. In view of such efforts 
to adjust to the Taft-Hartley Act, it is not possible to look upon the gov- 
ernment regulation of union security as solely an anti-labor measure. The 
interests of many employers were also adversely affected. 

Prior to the passage of the Taft-Hartley Act, the “free rider” argu- 
ment apparently made a deep impression. Since all employees shared in the 
gains won by tiie union, all should contribute money, but nothing else, to 
the union's support. Union securily was thus made s 3 monymous with the 
employee's obligation to pay dues. 

Under a check-off provision, the employer deducts union dues from the 
employees' pay and turns them over to the union. 
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Instead, complicated and restrictive government regulations 
over dues payment have been put into effect. 

Dues check-off is not banned, but the so-called “automatic 
check-off” is. The means for authorizing dues deduction 
has been brought under government regulation. On the 
automatic basis, management’s authorization to check-off 
the dues of all union members derives from an approval 
given by a majority of employees at a union meeting. In 
addition, where an “escape” period is provided,^®® individual 
employees may exercise their individual rights not to be 
bound by that particular majority action of the union. 
These so-called automatic authorizations have been banned. 
Union dues may now be checked off by an employer only 
for those employees who individually furnish a written as- 
signment binding for a period of not more than one year. 

Whether the check-off of union dues should be contingent 
upon written authorization by individual employees or ap- 
provable by an automatic method is a debatable point. It 
can be reasonably argued that no allocation of an employee’s 
wages should be made without his express consent. Many 
unions oppose a check-off. They feel that union-dues col- 
lection is not the employer’s business and that periodic visits 
of members to the union haH to pay dues helps build up the 
union. 

Without delving into these questions, it may be noted that 
wherever labor and management agree to use the govern- 
ment-approved dues check-off, relatively few advantages are 
gained by incorporating the approved union-shop provision 
in the same agreement. Non-tender of dues is the only basis 
upon which the union can request the discipline of an em- 
ployee under the union-shop clause. Greater security is 
provided over the approved dues check-off only in requiring 

Under the ^%tandard” maintenance of membership clause, obligations 
to the union devolve Upon all members who do not avail themselves of an 
opportunity to withdraw from the union during the fifteen days following 
the signing of an agreement. The time when they may withdraw is com- 
monly referred to as ''the escape period ” 
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every employee to pay union dues, either by check-off or 
otherwise, and in extending the dues-payment obligation to 
new employees^®* The dues authorization is revocable and 
so is the union-shop authorization by employees. On the 
other hand, the dues deduction must be authorized every 
year, whereas a union-shop authorization presumably con- 
tinues until specifically revoked. 

It is with the labor contract including both the union- 
security and the dues-collection plans approved by the 
Taft-Hartley Act that confusion may result. Two classes 
of employees are created on the basis of different dues-pay- 
ing obligations. Those who sign voluntary check-off au- 
thorizations are in one class; those who choose to pay their 
dues in some other way, presumably to be specified by union 
rules, are in another. Not much more than the right of each 
individual employee to choose between two methods of dues 
pajunent is preserved by the ban on so-called automatic 
check-off. Whether this is such a substantial result as to 
justify action by the government in outlawing other methods 
of authorizing the check-off of dues seems rather doubtful, 
to say the least. 

By legally requiring the use of a particular kind of union 
security only and of a certain method of dues check-off, the 
government has substantially deprived management and 
unions of their latitude in deahng with a major term of em- 
ployment. Relatively “strong” forms of union security are 
outlawed. “Weaker” kinds of clauses can be gained only 
after several obstacles have been surmounted. 

Uncommon clauses, developed to meet the needs of par- 
ticular situations, have been placed in jeopardy by an em- 
phasis upon standard clauses. In some cases, for example, a 

A imiorL that loses m employee vote for authorization to negotiate for 
a union shop could theoretically use a voluntary authorization for check-off 
to gain union security. From a practical standpoint, it would not be apt 
to do so. Loss of the vote would indicate a lack of employee support. If 
only a relatively few employees acceded to check-off, union weakness would 
be further emphasized. 
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union has been willing to forget about the usual security 
clauses in return for a management commitment to cooper- 
ate informally with the union in “educating” all employees 
about their obligations to the labor organization. Pressures 
within the union to go for the union-shop provision sug- 
gested by the Taft-Hartley Act can readily be generated. 
An employer need not “grant” that provision, but he will be 
hard put to withhold agreement to it after a majority of his 
employees vote for a union shop in an election held under 
government auspices. 

The union-security issue is not “solved” by the regulations 
now on the statute books. Union “control” over its mem- 
bers has been greatly restricted for the time being. A theory 
of limited responsibility of imion members has been applied. 
New problems are thereby created for management as well 
as labor. Not only will some established relationships be 
adversely affected, but substitutes for union security will 
surely be sought.^®® Renewed demands for welfare funds 
and pension plans wiU doubtless be made upon the employer 
in this connection. Nor should one ever lose sight of the 
fact that union-security regulations have been made de- 
pendent upon political power. If Congress in 1947 could 
specify a modified union shop as the limit of union security, 
another Congress at another session may “settle” the issue 
in a quite different manner. In the regulations on union 
security, one can best appreciate some of the problems that 
are created when the government determines substantive 
conditions of emplosnnent. 

Welfare Funds 

The increasing scope of the collective-bargaining relation- 
ship has been accounted for very largely by an expansion of 

^°®Many “informal understandings” have already been reached, even 
though they may be contrary to the spirit of the law, if not its letter. Some 
criticism has been directed against employers who have entered upon such 
understandings- But criticism can also be directed against a law that impels 
people to engage in such actions as the only way of meeting their practical 
problems. 
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union objectives to include provisions for health and medical 
services, pensions, unemplo3maent benefits, and the like. 
Such clauses have generally been asked for either in addition 
to wage increases sought or in lieu of a specified part of 
an available wage increase.^®® Wage collaterals, sometimes 
called the fringe issues, already represent a sizeable percent- 
age of the total outlay for direct labor in many industries. 
They show signs of increasing in importance throughout 
industry. 

The control and the administration of welfare fxmds es- 
tablished through collective bargaining have been made the 
subject of government regulation by the Taft-Hartley Act.^®’^ 
Funds contributed for welfare purposes by the employer 
in conformance with the terms of a labor agreement have 
long been administered solely by the union in a number of 
industries. Notably in the needle trades, such welfare funds 
have been in operation for many years. Nor have they 
been opposed by employers as a matter of principle. Most 
of these employers are in accord with the objectives of such 
funds and, in times past, were content to let the union man- 
age them. Under free collective bargaining, the parties 
were free to institute and to operate welfare funds as they 
saw fit.^®® 

Suspicions and doubts did not originate with dissatisfac- 
tion over those union-operated welfare funds that had long 

is the request for inclusion of welfare provisions in the labor con- 
tract and contributions for its support by the employer that is new. Many 
unions have long operated their own welfare funds, to which members con- 
tributed, and have opposed employer-operated funds as ‘^union busting.^^ 
The new emphasis is closely related to union-security questions. It will 
likely become a stronger emphasis as an offset to restrictions upon union 
security. If employees can^t be directly '^controlled” by the union, welfare 
clauses can be designed to make union membership a matter of self-interest 
to the employees. This end could be served, for example, if benefits of a 
health program, centering in the union headquarters, were available only to 
union members. 

These regulations are to be foimd in Section 302 of the Act, entitled 
"Restrictions on Payments to Employee Representatives.” 

Union-managed funds were set up, in some instances, in full recognition 
of the fact that they contributed to union security. Some employers look 
upon this as an advantage and not as a disadvantage. 
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been established. Demands for employer contributions to 
union-managed funds in the form of $.05 for every ton of 
coal mined or f.Ol for every musical recording for reproduc- 
tion gave rise to the demand for government control over 
welfare funds.^®® 

A new issue was framed: Can unions secure, through col- 
lective bargaining, a right to tax the products of industry? 
When some labor organizations further insisted upon the 
sole right to administer and to expand funds created by 
^‘private taxation,” a great majority of the public became 
alarmed. A vast power seemed to be within the grasp of 
unions. When some union leaders insisted that they should 
not be held accountable in any way for their custodianship of 
the large sums involved, they failed to recognize those mini- 
mum requirements of trust-fund operation that are de- 
manded by the public. 

In order to assure that welfare funds set up by collective 
bargaining are used exclusively for the benefit of employees, 
the Taft-Hartley Act makes it unlawful for an employer to 
contribute to any welfare fund except under a trust es- 
tablished “for the sole and exclusive benefit of the employees 
of such employer, and their families and dependents (or of 
such employees’ families and dependents jointly with the 
employees of other employers, making similar payments, and 
their families and dependents) .” The purposes for which 
payments can be made from such a trust are specifically 
restricted to protection against various, listed forms of social 
insecurity The uses to which any particular trust fund 

Most of the funds in the needle trades were made up by employer con- 
tributions equivalent to a certain percentage of the payroll. Since they 
were thus linked to wages and not to units of product produced or sold, they 
could more readily be considered as a part of the wage bill. 

“^The requirement is in Section 302 (c), Paragraph 5, of the Act. It 
prohibits the use of such funds for general union purposes. 

^ The purposes are, however, quite broad. They are “medical or hospital 
care, pensions on retirement or death of employees, compensation for in- 
juries or illness resulting from occupational activity or insurance to provide 
any of the foregoing, or unemployment benefits, or life insurance, disability 
and sickness insurance, or accident insurance.” 
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may be placed must, furthermore, be specified in detail in a 
written agreement between a union and the employer. 

A number of administrative requirements for the opera- 
tion of welfare funds are also specified. Control of such 
funds may not legally be in the hands of the union alone. 
Employers must have equal representation with the em- 
ployees on the administrative agency, together with such 
neutral persons as they may agree upon. Any “deadlock” 
over the administration of the fund must be resolved by ar- 
bitration. Other regulations of welfare funds are provided 
in the Act, but those just recited are the notable ones. 

Strong reasons can be advanced to justify government 
regulation of large funds accumulated by a union in its 
capacity as bargaining representative for the employees. 
Whether or not abuses in the operation of previously estab- 
lished funds or the threat of an unduly augmented union 
power through control over such funds called for the regula- 
tions now on the statute books has been and will continue 
to be subject to wide differences of opinion. Even if the 
government regulations are appraised as eminently fair and 
reasonable m specifying the purposes for which welfare 
funds may be created. Congress limited the latitude of organ- 
ized labor and management in resolving their differences. 
And though they have characteristics that elicit general 
approval, the welfare-fund regulations do represent a fur- 
ther example of the extension of governmental jurisdiction 
over substantive issues of industrial relations. Manage- 
ment and a union need not agree upon a welfare fund, but 
they can only establish one that conforms to the regulations 
laid down in the law.^^^ 

““ A recent incident is of some interest in this connection. A local wel- 
fare fund was created some years ago by employer contributions but it was 
administered solely by the union. After passage of the Taft-Haxtley Act, 
the employers were called upon to participate in the administration of the 
fund. They were reluctant, if not quite averse, to taking on any such re- 
sponsibiKty — that could entail future and unforeseen obligation on their 
part to make additional contributions to effectuate the objectives of the 
fund. 
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Feather-bedding 

A union will commit an unfair labor practice under the 
Taft-Hartley Act if it causes or attempts to cause “an em- 
ployer to pay or deliver or agree to pay or deliver any money 
or other thing of value, in the nature of an exaction, for serv- 
ices which are not performed or not to be performed.” 
Complaints arising under this section will be decided by the 
National Labor Relations Board. Those agreement terms 
that have been outlawed by the Act will have to be decided 
by a government agency and by the courts. Substantive 
terms of employment have again been removed from deter- 
mination by organized labor and management. 

An intent to prohibit labor and management from agree- 
ing to such practices as employment of stand-by musicians 
or of local pilot drivers for out-of-town trucks has been 
widely talked about in connection with this regulation. 
Public demand for the elimination of such practices indicates 
the connotation popularly ascribed to the words “feather- 
bedding” and “exaction.” Whether or not the mentioned 
practices have been effectively dealt with is not the principal 
point of interest. Of much greater significance is the ques- 
tion: Wliat does the remedy provided in the Taft-Hartley 
Act prohibit in addition to the possible elimination of those 
forms of feather-bedding that have long been pointed out 
as the horrible examples? 

The question just propounded is of unusual concern to 
unions and to management because the labor-agreement 
terms proscribed by law are yet to be worked out in a de- 
finitive way.^“ Organized labor and management will be 
bound by rulings of a quasi-judicial governmental agency 
and the courts for answers to some very practical matters of 


“ This aati-feather-bedding regulation is set forth in Section 8 (6) of the 
Taft-Hartley Act. 

The anti-feather-bedding rule is so far little more than a statement of 
the government's intention to regulate an area of industrial relations. 
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plant operations. And the rulings must be related to the 
law rather than to standards of good collective-bargaining 
practice. 

In the meantime, negotiators are on notice that making 
agreements to dispose of a number of problems involves 
some peril. Industrial-relations problems ranging all the 
way from pajonent for time spent by employees waiting at 
a plant for work to severance pay for employees displaced 
as a result of technological improvements now have to be 
appraised in relation to the ban on feather-bedding. For 
the time being, at least, negotiators will have to work in the 
dark about what can legally be agreed upon as a mutually 
acceptable solution for some difficult problems. 

An example will better illustrate the point. What about a 
union proposal that some financial provision be made for 
employees who lose their jobs through the introduction of 
labor-saving machinery? Even though he might be con- 
vinced of the equity and feasibility of the union proposal, 
an employer might be convinced that such a payment would 
be illegal because it was “in the nature of an exaction” and 
constituted an attempt to cause an employer to deliver 
money for services not to be performed. The anti-feather- 
bedding provision would be something of a boomerang if, in 
the hypothetical case, it caused the employer to continue 
operation of the old machinery and to shelve improved 
equipment because the employees refused to operate it. 

No government ruling on the question of dismissal pay 
as just outlined would be free of objections. A decision 
that severance pay was prohibited by law would leave the 
fundamental problem unsolved. Nor would approval of 
severance allowances, as compatible with the requirements 
of law, be helpful to industrial relations. Such a decision 
would inevitably be interpreted as an approval by the 
government of the general principle that severance pay 
should be given upon the introduction of labor-saving ma- 
chinery, And, of course, severance pay may be appropriate 
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under one set of circumstances and inappropriate under 
others. The idea of collective bargaining is that such mat- 
ters should be variously worked out to meet the circum- 
stances of particular cases. Government regulation of these 
agreement terms cannot fail to introduce inflexibilities and 
rigidities into industrial relations.^^® 

It may be possible to distinguish clearly and precisely be- 
tween payments for services not performed that are patently 
undesirable and those that are necessary and worthwhile 
methods for solving certain industrial-relations problems. 
That is, however, a most formidable undertaking.^^® Unless 
a workable and a practical definition of feather-bedding is 
evolved, elimination of practices that almost everyone ab- 
hors may be accompanied by a serious road-block in the way 
of collective bargaining over some serious problems. Gov- 
ernment regulation of these substantive terms of employ- 
ment may have disadvantages as formidable in their own 
way as the abuses that came out of collective bargaining. 

Jurisdictional Disputes 

Reference was made earlier in this chapter to various pro- 
cedures established by the Taft-Hartley Act to induce those 
concerned with work-jurisdiction disputes to settle their 
differences by agreement.^^'^ Unlike the procedural rules 
applicable to emergency disputes, government action with 
regard to jurisdictional disputes extends into an evaluation 
of. the merits of contesting positions. If no agreement is 

A vast experience to support this observation was accumulated during 
World War II. One of the policies of the War Labor Board, for example, 
was to approve vacations up to one week for one yearns seniority and of two 
weeks for five years of seniority. Such provisions could be ordered in dis- 
pute cases and were also held to be within the limits of the wage stabiliza- 
tion rules. Although the “standard” was a limit, it became the general 
vacation provision just the same. Eegulations on feather-bedding may 
not introduce such extreme rigidity, but they will be of the same nature. 

^®In passing, it may be remarked that the tripartite board is peculiarly 
adapted to the solution of this kind of problem. That should be apparent 
from the War Labor Board experience. See pages 154 to 161. 

See pages 273 and 274. 
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reached between the parties themselves, the National Labor 
Eolations Board must determine who is to perform dis- 
puted work. Substantive matters of employment will then 
be decided by the government. To carry out this policy, 
compulsory arbitration of persistent work-jurisdiction dis- 
putes has been introduced.^^® 

A considerable support for compulsory arbitration of 
work-jurisdiction disputes comes from the inappropriateness 
of stopping production in order to settle an argument be- 
tween two unions about which one’s members should do 
certain work. An employer’s interests are adversely affected 
even though he sometimes doesn’t care who does the work 
as long as it gets done. Most work- jurisdiction strikes are 
not undertaken to exert pressure on the employer at all. 
Their' purpose is to preserve the disputed work for those 
union members to whom jurisdiction is ultimately granted.^^® 
Where the work held in abeyance has “bottleneck” charac- 
teristics, excessive production losses and unemployment to 
other workers not directly involved in the dispute is fre- 
quent unduly oppressive. 

As a matter of abstract principle, most unions agree that 
work-jurisdiction strikes are inappropriate and that the 
labor movement has a responsibility to eliminate them. 
Union leaders commonly recognize and freely admit that the 


Compulsory arbitration is but one of the remedies proposed for work- 
jurisdiction disputes* Under Section 8 (b) 4 D, it is an unfair labor practice 
for a union to force or to require any employer "‘to assign particular work 
to employees in a particular labor organization, or in a particular trade, 
craft, or class . . r Action of the board respecting this kind of unfair labor 
practice may be enforced, in "situations where such relief is appropriate” 
under Section 10 (k) (1). This section provides for priority treatment and 
allows a petition for “appropriate injunctive relief pending the jSnal adjudi- 
cation of the Board . . tinder Section 10 (k), the National Labor Rela- 
tions Board "is empowered and directed to hear and determine the dispute.” 
In addition, under Section 303 (b), “whoever shall be injured in his business 
or property” by a work-jurisdiction dispute may sue therefor in any district 
court. 

Matters of principle are also involved. Performance of disputed work 
by one craft or trade may be used as evidence that its members are "en- 
titled” to it in the future. 
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labor movement should set up its own machinery for the 
peaceful adjudication of these disputes. These sound prin- 
ciples were not adequately carried out in the past. Time 
and time again, failure marked the efforts of unions — ^mainly 
within the American Federation of Labor — to establish 
procedures for dealing with the problem. Enough work 
stoppages resulted to create a deepseated dissatisfaction over 
the situation both within and outside the labor movement. 

One may be “against” work-jurisdiction strikes and still 
remain entirely unenthusiastie about the remedy for them 
incorporated in the Taft-Hartley Act. Whether or not the 
cure is worse than the disease remains to be seen. Com- 
pulsory arbitration could turn out to be as troublesome and 
disadvantageous as the work stoppages. 

In the last analysis, the government proposes to deal with 
work-jurisdiction disputes through a National Labor Rela- 
tions Board determination as to who will perform disputed 
work. This is not an issue in which the employer always 
lacks interest. Different classes of workers receive different 
rates of pay. They adhere to varying working conditions 
that affect the cost of production. From the employee’s 
standpoint, decisions to be made through compulsory arbi- 
tration will also determine the pool of job opportunities that 
will be available to particular groups of employees. 

Important judgments relating to business operation and 
to union jnrisdiction are to be made, therefore, by a govern- 
ment agency. Management and the unions have lost con- 
trol over a not unimportant phase of their relationship. 
One real concern relates to the possibility that rigidities and 
inflexibilities may be introduced if wide and general appli- 
cation is given to Board rulings made in particular cases. 
These rulings will almost inevitably have an effect upon 
work assignments aU over the country. As matters stand, 
variable local and regional practices have been built over the 
years. It is to be hoped that the law does not operate to 
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require uniformity and thus create more work- jurisdiction 
questions than it avoids. 

Constructive results will come from the government plan 
to eliminate work jurisdictional disputes only if avoidance of 
very great risks inherent in the Taft-Hartley Act procedure 
induces those who would be affected by the government regu- 
lation to work out their own programs for settling these dis- 
putes, In this connection, the National Joint Board for 
Settlement of Jurisdictional Disputes in the construction 
industry represents a notable accomplishment. The parties 
in this industry were finally induced to develop voluntary 
arbitration in order to avoid application of the Taft-Hartley 
Act procedures to their problems. This is undoubtedly a 
salutary result of the Act. 

Summary 

In four areas, then, government jurisdiction over indus- 
trial relations has been extended to the fixation of substan- 
tive conditions of employment. Regulations over union 
security and welfare funds specify directly those limits 
within which labor-agreement terms may be evolved. As 
respects feather-bedding, the government has adopted a 
program for eliminating certain practices that have yet to 
be specified in detail. It is up to the National Labor Rela- 
tions Board and the courts to differentiate between those 
payments for work not- performed that are permissible and 
those that are proscribed. Finally, work-jxirisdiction dis- 
putes have been made unlawful. The National Labor Re- 
lations Board is responsible for telling management and the 
unions, in persistent disputes, which craftsmen shall be 
assigned to particular work. 

These areas of regulation over substantive terms do not 
add up to any wholesale government regulation of the con- 
ditions of employment. If the union-security regulation is 
excepted, not much enforced relinquishment of latitude and 
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judgment by management or by unions is brought about by 
law. The regulations were directed, moreover, toward the 
elimination of very real problems over which deep public 
concern had developed. 

Neither the relative shortness of the regulatory steps 
taken nor the fact that they interfere primarily with certain 
union programs and practices -should be permitted to obscure 
the nature of the policy under which they were inaugurated. 
Regulations in the four areas under discussion were promul- 
gated as part of a significant revision of the national labor 
policy under which government assumed jurisdiction over 
the terms and conditions of employment. Among the 
stated policies and purposes of the Taft-Hartley Act is an 
intention “to prescribe the legitimate rights of both em- 
ployees and employers in their relations affecting commerce” 
and “to define and proscribe practices on the part of labor 
and management which affect commerce.” The govern- 
ment jurisdiction to prescribe and to proscribe in the field 
of industrial relations finds its most far-reaching expression 
in the designation of the employment terms just referred 
to. They are evidence of the extent to which government- 
regulated collective bargaining has been substituted for free 
collective bargaining. 

JOINT COMMIHEE ON LABOR-MANAGEMENT 
RELATIONS 

Whether the Taft-Hartley Act goes too far or needs to be 
extended is still a moot question. A movement for out- 
right repeal was inaugurated by organized labor as soon as 
the law was passed. Other voices cry out that, while the 
Taft-Hartley Act is a good “first step,” amendments are 
needed to restrict more effectively the monopoly and job- 
control powers of unions. A decision as to whether we are 
to have more or less government regulations will sooner or 
later have to be made. 

The tentativeness of the national labor policy now em- 
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bodied in the Taft-Hartley Act is underlined by that Section 
of the Act that creates the Joint Committee on Labor-Man- 
agement RelationsJ^® Composed of seven members from 
each House of Congress, the Committee is responsible for 
conducting “a thorough study of the entire field of labor 
management relations.” In submitting its report to the 
Senate and to the House of Representatives, the Committee 
is expected to make “recommendations as to necessary legis- 
lation and such other recommendations as it may deem ad- 
visable. . . .” 

Considerable interest attaches to the investigations that 
the Committee was instructed by Congress to make.^^^ 
They give a clue to the possible scope of government super- 
vision or regulation of industrial-relations activities that is 
subject, at least, to discussion. One of the subjects of study 
assigned to the Committee, for example, is “the means by 
which the individual employee may achieve a greater pro- 
ductivity and higher wages, including plans for guaranteed 
annual wages, incentive profit sharing and bonus systems.” 
Another is, “the methods and procedures for best carrying 
out the collective bargaining processes, with special atten- 
tion to the effects of industry-wide or regional bargaining 
upon the national economy.” Committee investigation of 
“the labor relations policies and practices of employers and 
associations of employers” is also directed. 

Whatever recommendations for further legislation are 
made by the Joint Committee, its agenda is ample evidence 
that the great issue of industrial relations — collective bar- 
gaining vs. government regulation — ^is far from settled. 
The Taft-Hartley Act could go down in history either as a 


Created imder Title IV (Sections 401 to 407, inclusive) of the Act. 

™ A due date for a preliminary report was set as March 15, 1948, and a 
final Committee report must be filed “not later than. January 2, 1949.” The 
preliminary report is on file as Senate Report No. 986 of the 80th Congress, 
2d Session. 

““ The study and investigation authorized by Congress includes specifically 
mentioned subjects but is not limited to them. 



330 GOVERNMENT-REGULATED BARGAINING 

first step toward sweeping government regulation or as a 
temporary departure from primary dependence upon largely 
unregulated collective bargaining as the basis of our in- 
dustrial relations. 

COMPONENTS OF THE NATIONAL 
LABOR POLICY 

Not much point is served in arguing about whether or not 
the Taft-Hartley Act is a mild or an offensive piece of legis- 
lation. It might appear to be mild if considered solely in 
relation to the collective-bargaining breakdowns and other 
provocations that caused the public demand upon Congress 
to “do something.” More drastic legislation might have 
been passed. Certainly the “slave labor” tag that union 
leaders seek to attach to it reflects an emotional depth rather 
than a cold appraisal of the Act. On the other hand, the 
idea that the Act is outright pro-employer is also erroneous. 

The Taft-Hartley Act actually constitutes the inaugura- 
tion of government-regulated collective bargaining. A full 
awareness of that fact and an understanding of the regula- 
tions already imposed are minimum necessities for making 
up our minds about the soundness of the direction in which 
we are going. 

Tree collective bargaining, as previously described,^® has 
few all-out supporters in the ranks of labor, management, 
or the public. Resolving every industrial-relations issue by 
the uninhibited use of economic power as the final arbitra- 
ment constitutes neither an acceptable nor a workable policy. 

When the Wagner Act was passed, the country decided 
that the right of employees to representatives of their own 
choosing should not be dependent upon the power of em- 
ployees to win a strike. Organization rights should be 
guaranteed by law. The Pair Labor Standards Act reflects 
a well-considered judgment that employers should not be 
permitted to pay substandard wages, even if they possess 


““In Chapter I. 
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an economic power to force employees to work at such wages. 
Especially in recent years has it become evident that some 
industry-wide strikes and also stoppages in public utilities 
put much more pressure upon the government to intervene 
than upon the parties to settle their dispute. Other in- 
stances of the inadequacy of totally free collective bargain- 
ing could be cited. Those mentioned suffice as examples of 
some very cogent reasons why a national labor policy limited 
to free collective bargaining is neither practical nor desired. 

The problem of devising a national labor policy revolves 
around the ways in which free collective bargaining should 
be modified. One of the tests to apply to any regulatory 
proposal is whether or not reasonable regard has been given 
to preservation of the latitude and the judgment that man- 
agement and union representatives may exercise in working 
out their problems. That test is fundamental in a country 
dedicated to the proposition that relative freedom from 
government direction is essential to what we call a democra- 
tic way of life. We also hold a conviction that high produc- 
tion can best be achieved if those responsible for turning out 
goods are left relatively free to work out solutions to their 
own problems. 

When any government regulation is undertaken, more- 
over, strong reasons for the intervention should exist. The 
purposes should not only be highly desirable from a social 
point of view, but they should be otherwise unachievable. 
It should appear, further, that the government can do the 
job in hand better than individuals or private organizations 
acting on their own. These various tests are especially 
appropriate in the industrial-relations field. It cannot be 
assumed that government regulation is per se better than 
collective bargaining. The many shortcomings of collective 
bargaining and the abuses that have occurred in its practice 
have to be balanced against the disadvantages of govern- 
ment regulation. 

The first broad attempt to formulate a national labor 
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policy was through the Wagner Act. Government assist- 
ance was not extended to employees in organizing their 
unions until it had first been convincingly demonstrated 
that, in the absence of such a policy, the right of employees 
to organize would be thwarted. Employees never gave up 
their efforts to organize, despite the odds against them, so 
that the economy was plagued with recurrent organizational 
strikes. Those strikes were frequently characterized by vio- 
lence and distress. Government’s decision to aid employee 
organization was for the purpose of developing collective 
bargaining as a stabilizing institution. By bringing about a 
stabilization of wages and working conditions and by in- 
creasing the worker’s purchasing power, collective bargain- 
ing was to be a strong bulwark against depressions. 

Despite the fact that the national policy of the Wagner 
Act was promulgated at a time when wages and working 
standards were badly demoralized, only a limited modifica- 
tion of free collective bargaining was made. Government 
intervention into industrial relations was almost entirely 
restricted to the organizational steps preliminary to collec- 
tive bargaining itself. Certain acts of employers were pro- 
scribed. But, the objective was to assist employees to or- 
ganize and thereby gain an ability to help themselves. Once 
workers orgardzed, their representatives and management’s 
representatives retained the widest kind of latitude in resolv- 
ing their differences. They could work out their problems in 
whatever way they saw fit and by such means as they might 
choose under a system in which an exercise of their own 
economic strength was the final arbitrament. By the tests 
mentioned above, the Wagner Act was a not unreasonable 
extension of the government’s jurisdiction.^^^ 

^ Two pieces of evidence further support this conclusion. i?'ew demands 
were ever expressed for outright repeal of the Wagner Act. In addition, 
many of the severest critics of the Wagner Act have concluded, “The law 
was all right. The trouble was with the way in which it was administered.^' 
Dissatisfaction with ^^Dureaucratic administration” will be as vocal imder the 
Taft-Hartley Act as under the Wagner Act, 
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Unions were widely established under the protection af- 
forded by the National Labor Relations Board. Whether 
or not their activities do constitute an effective bulwark 
against depression has yet to be tested. Our principal ex- 
perience with the economic consequences of collective bar- 
gaining was gained in the decade from 1937 to 1947. That 
was a time of unparalleled demand for goods, of a scarcity 
of employees, and of highly profitable business. Guarding 
against a depression was not the immediate problem. Pro- 
tecting against inflation was. When the Wagner Act was 
passed, downward wage spiraling, accentuated by individual 
bargaining, held the spotlight. In 1947, the prominent posi- 
tion in the center of the stage was taken over by restrictions 
on production and the upward wage-price spiral. 

The Wagner Act was a product of the 1929 depression. It 
contemplated stabilization of working conditions within and 
between industries by collective bargaining as essential to 
the maintenance of a private enterprise system. The Taft- 
Hartley Act was a product of the inflationary movement that 
followed World War II. Employees did not then so ur- 
gently need the assistance of government in mobilizing their 
economic power to defend against a demoralization of their 
standards of living. Even the unorganized employees did 
reasonably well for themselves. In consequence, collective 
bargaining didn't seem to be nearly so essential to national 
well-being. On the contrary, unionization often seemed to 
add unduly to that significant economic power of employees 
that derived from the “scarcity of labor." In 1947, the use 
of' union power to secure advances in employee standards of 
living was put under scrutiny. 

It is difficult, if not impossible, to formulate a single 
national labor policy adapted to the various phases of the 
business cycle. Under conditions of a scarcity of labor, 
rising profits and wages, and an almost insatiable demand 
for the products of industry, one can easily conclude that, 
from the national standpomt, it is rather immaterial whether 
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collective bargaining prevails or does not. Nor is there a 
pressing need to encourage collective bargaining as a matter 
of simple equity to wage earners. They do not cry out in- 
sistently for the means to protect themselves. Formation of 
unions possessing a complete control of the jobs in an indus- 
try or a plant should be discouraged if views engendered by 
the fear of inflation are accepted. In addition, the uses to 
which unions may put their power should be circumscribed 
— employees don’t need all the aids for improving their 
status that previously seemed necessary. These were the 
prevailing attitudes that supported the Taft-Hartley Act. 

By the tests mentioned earlier in this summary, the Taft- 
Hartley Act falls far short of providing a sound national la- 
bor policy. It extends government regulation into areas 
where decisions could be better made by organized labor and 
management. Legal requirements have been promulgated 
without reasonable likelihood that results wiU be any im- 
provement over collective bargaining. Regulation of union 
security is an example. During the first year under the 
Taft-Hartley Act, enough experience accumulated over the 
union-security provision to support a reasoned judgment 
that this particular attempt of government to specify sub- 
stantive terms of employment was a failure. Similar evi- 
dence was being accumulated with respect to the regulation 
of welfare funds. At any event, disputes of critical magni- 
tude were generated in the bituminous coal industry during 
1948 over the application of the Taft-Hartley welfare pro- 
visions to the necessities of that industry. Nor did the 
provisions of the Act assist in an orderly and equitable dis- 
position of this problem. 

The times and the public temper called for government 
action in 1947, just as they did in 1935. “Something” had 
to be done. A sound change in policy could have been 
made in 1947 by the passage of legislation (1) to revise union 
organizational rules, without giving assistance to the creation 
of dual-unionism or to re-creation of individual bargaining 
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and without ignoring employee-responsibility questions; 

(2) to require collective-bargaining procedures in specific 
terms (such as provided for the negotiation of expiring 
agreements) to assist the agreement-making process; and 

(3) to set up procedures for handling national emergencies 
along lines followed in the Act. Concentration upon these 
matters would not have constituted a pell-mell rush, without 
guides or experience, into unexplored areas. A labor policy 
so based would also have recognized the national interest in 
building up collective bargaining rather than precipitately 
by-passing it in favor of legislated regulation. Government- 
regulated collective bargaining as a national policy was, at 
least, prematurely inaugurated. 



Chapter VII 


THE FUTURE OF COLLECTIVE 
BARGAINING 

G OVERNMENT-sponsored collective bargaining was 
the labor policy of the Wagner Act. Government- 
regulated collective bargaining is the essence of the Taft- 
Hartley Act. Between the adoption and the regulation of 
collective bargaining, only a short, though crowded, twelve 
years intervened. During four of those years, from 1941 to 
1945, government supervision of labor-management rela- 
tions was extensively instituted to serve as an aid in the 
effective prosecution of World War II. 

Methods for dealing with “the labor problem” in recent 
years have tended to be strongly in the direction of increas- 
ing government regulation and control. That trend is 
ample cause for disturbing concern to those who still believe 
m industrial self-government as the sound way to achieve 
both Tna.YiTmiTn production and the greatest personal free- 
dom. There can be no denial of the fact that disillusion- 
ment about the prospects of ever attaining that goal is the 
popular mood. The disillusionment is largely responsible 
for the trend in national labor policy. 

The national program is essentially designed to maintain 
industrial relations on as even a keel as possible through a 
balance-of -power policy.^ N either organized labor nor man- 

^ The policy was initially introduced by the Wagner Act when it was de- 
cided to give government assistance to the formation of unions in order to 
create 'An equality of bargaining power ” The policy was carried forward 
under the Taft-Hartley Act. 


336 
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agement is to be permitted to possess sufELcient power to 
effectuate its demands unilaterally. Neither is it to be 
permitted to exercise its power to enforce greater demands 
through collective bargaining than is deemed to be socially 
desirable.^ 

At the government’s disposal, in effectuating its balance- 
of -power policy, is an ability to give to or withdraw assist- 
ance from one side or the other. Government can also put 
hindrances in the way of either side. The process of adjust- 
ment is never completed. What constitutes “equality of 
power” is a variable. It depends upon public appraisals, 
from time to time, of the “legitimacy” of the objectives that 
are pursued. 

A balance-of -power policy will assure peace and harmony 
in industrial relations no better than it did, over the years, 
in the field of international relations. An increasing em- 
phasis will doubtless be placed upon political activity as the 
source of power with continuance of the balancing policy. 
In addition, that policy apparently leads to direct specifica- 
tion by the government of the conditions of employment. 
Withdrawal of the power to secure a particular demand, 
such as industry-wide bargaining, can readily be expanded 
into a direct outlawry of the demand itself. 

Merely deploring the trend toward increasing government 
regulation of industrial relations isn’t very constructive. 
To get to the heart of the trouble, one has to discern the 
collective-bargaining inadequacies and failures that spark 
the trend. Industrial self-government remains no more 
than an idea and a challenge in many industries and plants. 
It is entirely rejected in others. In some respects, the 
shortcomings of collective bargaining are exaggerated and 

® Determination of certain substantive conditions of employment by the 
government goes a step beyond indirectly influencing those conditions by 
adjustments in the balance of power. Specification of substantive terms of 
employment in the Taft-Hartley Act seems tacitly to rcognize the insufifi- 
ciency of the balance of power adjustments that were made by the Act even 
before they became operative. 
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overdrawn. They were serious enough, at any event, to 
convince the overwhelming majority of the public in 1947 
that the government “ought to do something.” The con- 
sequences of collective-bargaining failures are written on the 
statute books for all to see. 

Of all the questions raised by passage of the Taft-Hartley 
Act, the most important is whether collective bargaining 
is strong enough to meet adequately problems not yet dealt 
with by legislation. Organized labor and management are 
still responsible for deahng jointly with a host of perplexing 
problems. Seniority rights, discipline policies, regulariza- 
tion of employment, health and welfare funds, and the intro- 
duction of improved machinery are but a few. Above all, 
wage policies must be worked out. All these matters, and 
many others, have to be disposed of through collective bar- 
gaining. Or should they, too, be handled, directly or in- 
directly, by legislation? 

A positive program voluntarily undertaken by labor and 
by management to improve their relationship should not be 
overlooked as one possible factor bearing upon the question 
of how much government control there will ultimately be.® 
To attain improved industrial relations, with a de-emphasis 
on government control, collective bargaining will have to be 
conducted much more effectively by organized labor and 
management themselves. Legislative and administrative 
rules to bolster up collective bargaining, by requiring the 
parties to follow procedures that seem to facilitate agree- 
ment-making, won’t suffice. Collective bargaining is much 
more than a series of procedural steps. It presupposes 
adherence to the philosophy that differences between labor 
and industry can and should be reconciled around the confer- 


®Such a program is not likely as long as the Taft-Hartley Act is consid- 
ered simply as pro-employer and anti-labor legislation. Attack and defense 
in the political arena will then be the methods that receive most attention. 
Recognition of the Taft-Hartley Act as legislation limiting the collective- 
bargaining rights of both labor and management is essential before a pro- 
gram of the type under discussion could be inaugurated. 
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ence table by understanding, compromise and agreement. 
Whether organized labor and management each holds this 
conviction — and it sometimes seems doubtful — ^is the master 
key to the future of collective bargaining. 

Industrial self-government doesn’t come about “natu- 
rally” after unions are organized and recognized by manage- 
ment. Nor will it come about by imposing certain formali- 
ties, reasonable though they be, in the way these parties 
deal with each other. Collective bargaining will be created 
as a sound institution only if organized labor and manage- 
ment first adopt its basic premise and then consciously de- 
vote their efforts toward developing the agreeipent-making 
potentialities of their joint dealing. To be against govern- 
ment regulation is not enough. It is also necessary to be 
for collective bargaining. 

A great deal has been written and spoken about the funda- 
mental importance to collective bargaining of the coopera- 
tive spirit. Without in any way deprecating the essentiality 
of that attitude, much more is required for successful col- 
lective bargaining. Without industrial-relations intelli- 
gence and “know-how,” a cooperative spirit may be unavail- 
ing. A constructive development of collective bargaining 
calls for sustained attention to (o) the resolution of numer- 
ous conceptual differences that exist between organized labor 
and management and (b) the perfection and effectuation of 
the techniques of joint dealing. Some of the problems that 
must be dealt with in each category are hereafter suggested. 

CONCEPTUAL PROBLEMS 

Attainment of industrial self-government depends, in large 
measure, upon the ability of organized labor and manage- 
ment to agree upon a definition of collective bargaining. 
What is collective bargaining supposed to do? What are its 
functions in our kind of industrial society? 

If the principal aim of organized labor is to “take working 
conditions out of competition” and if management, by and 
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large, insists that variable terms of employment must be 
established to meet the needs of individual concerns, then 
no solid foundation for industrial peace exists. The very 
purposes of collective bargaining are a subject of contro- 
versy. Cooperative action to resolve a problem is not pos- 
sible if the problem itself is variously conceived. 

Whether or not differences between organized labor and 
management can be composed around the conference table 
depends first of all upon their ability to see “eye to eye” 
about some very broad and fundamental policies. Collec- 
tive bargaining has too long been thought of as a means for 
handling problems opportunistically without any general 
policies and without a philosophical base. A review of some 
of the policy questions that persist raises strong doubts about 
the soundness of looking upon collective bargaining too 
much as a pragmatic relationship. Conceptual differences 
between organized labor and management are a major cause 
of collective-bargaining failures. 

Standard Working Conditions 

One of the principal reasons behind the organization of 
unions is to make possible the establishment of standard 
terms of employment within a concern and between compet- 
ing concerns. Compelling reference is not given to the 
ability of a particular concern to operate profitably in decid- 
ing upon the standard conditions.^ To the unions, and to 
employers who have accepted these principles, standard 
working conditions are looked upon as a means of stabilizing 
an industry. Other employers look upon this ob j ective as an 
anti-social attempt by unions to gain monopolistic control. 
There is a wide gap between these two points-of-view. 

A demand by employees for security and stability in their 
terms of employment, even at the possible cost of some dim- 
inution in the rate of industrial progress, has been a power- 

^ As mil be noted presently, ability to pay is not excluded as a criterion; 
it is not the compelling criterion when standard terms are established. 
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ful force in the United States for more than a decade. In 
response to it, collective bargaimng was adopted as an ap- 
proved instrumentality for introducing stability, or inflexi- 
bilities, into the terms of employment, especially in the 
wage-rate structures. 

The collective-bargaining concept adhered to by unions 
was accepted, in the first instance, by the legislators when 
they passed the Wagner Act. Then, in the Taft-Hartley 
Act, the definition of collective bargaining was modified to 
conform more nearly to the “official” management view. It 
was widely believed in 1947 that unions should not have the 
power to “impose” standard working conditions over wide 
areas. Past and current struggles over the “legitimate” pur- 
poses of collective bargaining are very much at the heart of 
the industrial-relations conflict. 

In discerning the “causes of industrial peace,” ® reconcilia- 
tion of differences over the fundamental purposes and ob- 
jectives of collective bargaining will be high on the list. 
There is ample evidence to support the view that these dif- 
ferences are reconcilable. Management understanding of 
labor’s aims often reveals mutual benefits that can come 
from a stabilizing policy. At the same time, no union can 
long afford to be unconcerned about the cost consequences of 
its labor policies or about the relative competitive positions 
of business enterprises. They affect the economic security 
of its members. There is a strong mutuality of interest in 
both the union’s demand for stability of working standards 
and management’s demand that it be kept in a competitive 
position. 

Any stabilization of working conditions will bear more 
heavily upon relatively high-cost concerns than upon their 
more efficient competitors. One of the fundamental pur- 
poses of traditional collective bargaining is to prevent the 

® An apt phrase suggested by Clinton S. Golden and used as the key-note 
for a series of studies inaugurated under his direction by the National Plan- 
ning Association in 1947. 
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payment of less than the standard wage by high-cost con- 
cerns in order to underwrite profits.® Wages are not looked 
upon as a residual share. Wages below standard are not 
conceived as a proper offset to management inefficiency. 
The cost of doing so would include an undermining of labor 
standards and the intensification of “unfair” competition in 
the sale of goods. Competition based upon management 
efficiency can, at least theoretically, be intensified by the 
establishment of proper standard working conditions. 

Agreement on these “principles” of collective bargaining 
is most commonly found in the “highly competitive indus- 
tries.” There the mutuality of interest in stabilizing work- 
ing conditions is easily recognized. The issue in those 
industries is over the kind of stabilization program to be 
instituted — ^not over whether there shall be one. These two 
problems are of an entirely different character. They are 
frequently badly confused. 

In working out a stabilization program, the common in- 
terests of organized labor and of management are sometimes 
found to be greater than their differences. Problems of both 
parties can be minimized through a joint stabilization ven- 
ture. The kind of venture that is undertaken is the key to 
whether results are salutary or disastrous. Application of 
stabilized working conditions affects job security, total op- 
portunities for employment, and the use of productive re- 
sources. Under rigorous and inflexible programs, the jobs 
of many employees could be placed in jeopardy. Plants 
can be forced out of business when demands for goods are not 
insatiable. Lost jobs may be abstractly conceived as a rea- 
sonable price to pay for the protection of the standards at 
which a great majority of employees work. But the price 
cannot be “jacked up” too high. No good purpose of the 
employees is served by 'having high rates at which most of 


' It is often suggested that this policy makes it difficult for the amnllpr 
concern to keep in business or for a new business to get started. Opposition 
to the stabilizing objective of unions, however, has been most violently 
expressed by the giant corporations of American industry. 
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them don't work. And some employees may pay a heavy 
price if they work at the sacrificial jobs.'^ 

Establishment of stabilized working conditions through 
collective bargaining should be related to the problem we 
face of combining reasonably full employment with maxi- 
mum production under a competitive economy. Rigidities 
in wage-rate structures will make unlikely any rapid down- 
ward spiral of labor standards. On the other hand, sta- 
bilized conditions of employment can, if they are unduly in- 
flexible and at a relatively high level, be a major determinant 
of the number of companies and the number of jobs that 
will be placed in jeopardy when competition in the sale of 
goods is resumed. Strenuous protection of very high stand- 
ards for some can impose a heavy burden upon others in the 
industry — employers and employees alike. Both the bene- 
fits and the costs of stabilized conditions of employment 
are shared by management, employees, and the consumer. 
Representatives of all three have a tremendous stake in 
minimizing the costs.® 

'^Employees who work in high-cost concerns understandably object 
strenuously, at times when other jobs are scarce, to sacrificing their jobs in 
order to protect working standards for the group of employees as a whole. 
In the ’30*s, for example, many a local union seceded from its national union 
and agreed to terms of employment that would maintain their jobs irrespec- 
tive of any depressing consequences on the general standards. In order to 
apply reasonable standards without the loss of jobs, some unions have de- 
veloped a keen interest in plans for the improvement of the productive 
efficiency of high-cost concerns. It is of more than passing interest, how- 
ever, to note that most of the ''celebrated” cases of so-called "union-man- 
agement cooperation” for more efficient production were not inaugurated 
until a survival crisis was at hand. Stabilizing conditions of employment 
can often be soundly introduced only by a carefully thought out program of 
union-management cooperation to linait the costs of stabilization. 

® Since 194X, relative production costs and comparative prices have had 
but a very limited bearing upon whether or not a plant could be operated. 
An insatiable demand for goods to fight the war and for reconversion, 
backed up by an unprecedented volume of purchasing power, substantially 
eliminated marginal considerations from business operations. Every re- 
source was mobilized for production irrespective of the cost of its use. 
Wage^setting required little attention to competitive relationships because 
competition was suspended- Where high standard wages or wage increases 
could be paid by least efficient producers, and passed on to the consumers, 
profits were certain to be high for the industry as a whole. These circum- 
stances are bound to change materially. 
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Such great risks and difficulties are encountered in fixing 
multi-employer standards,® even when applied on a local 
basis, as to encourage the hope in some quarters that the 
whole dilemma might be side-stepped by limiting collective 
bargaining to plant-by-plant dealings. It is thereby con- 
cluded, however, that any stabilization of working conditions 
through collective bargaining is unattainable. Sidestepping 
the question in that manner only provokes another one. 
Should standards be fixed by legislation in order to avoid 
future downward wage spirals and “unfair competition”? 

A chance that the whole subject might be referred to gov- 
ernment regulation should not be taken without evaluating 
the experience gained in those industries where stabilization 
has been most successfully accomplished through collective 
bargaining. It is thnely, moreover, to focus attention upon 
those factors that must be taken into account in formulating 
any stabilization program if the necessities of labor, man- 
agement and the consumer are to be given adequate atten- 
tion. 

One way of taking working conditions of employees “out 
of competition,” with proper regard for full employment and 
maximum production necessities, is to fix inflexible stand- 
ards for rigid application at a relatively low level or as a 
minimum. Otherwise, too many concerns and too many 
jobs would be placed in jeopardy. Probably a more practi- 
cal policy is to fix a higher standard and allow, in accordance 
with a general policy, for deviation upward or downward 
from the standard in particular cases. The higher the 
“ante,” the more urgent is provision for flexibility in deviat- 
ing from the standard. That is the only way to avoid ex- 
cessive unemployment and production losses.^® 


®Not only to employees and to management, but to tlie consumer as 
well. Depending upon tKe nature of the demand, increasing costs may be 
^'passed along to the consumer” and supplies of goods available to the 
consumer may be restricted. 

The need for flexibility would also seem to depend upon the dispersion 
of the relative costs of production of competing plants above and below the 
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By and large, policy considerations of the type just dis- 
cussed have yet to be grappled with in collective bargaining. 
Yet, it cannot be assumed, either by organized labor or by 
management, that the objective of stabilizing standards is 
soundly attained by introducing inflexible conditions of em- 
ployment and at successively higher levels as new contracts 
are consummated. A balancing of stabilizing standards 
with provisions for flexibility is the problem before nego- 
tiators. Stabilizing wages and other conditions of employ- 
ment through collective bargaining, with due regard for the 
necessities of a competitive economy, is one of the most 
perplexing and pressing problems of industrial relations. 
Coping with this problem is one of the main tasks that has 
to be undertaken by organized labor and by management if 
collective bargaining is to be strengthened. 

Scope of Collective Bargaining 

A rule of reason, and not arbitrament by either economic 
force or political power, is what it takes to reconcile ade- 
quately employer and union positions respecting the stabili- 
zation functions of collective bargaining. The same ob- 
servation can be made about the conflict of views over the 
scope of collective bargaining,' i.e., the subjects of mutual 
interest that should be encompassed by the joint relation- 
ship. 

Collective bargaining is sometimes conceived by manage- 
ment as a mechanism to contain the influence of the union 

average cost. Where slight variations in costs exist between competing 
plants, a greater latitude in fixing the standards is possessed and also a 
greater possibility of passing higher costs on to the consumer. In such 
cases, consumer risks are heaviest. The need for a flexible stabilization 
policy is greatest where a wide range of relative costs prevails between 
plants and where, in consequence, the consumer holds a stronger hand. As 
more producing units are encompassed by a stabilization program, the range 
of costs between them is likely to be greater and the development of a. 
stabilization program more complex. It is significant, in this connection,, 
that multi-employer bargaining on a local basis ordinarily presents less 
troublesome problems for labor and management, but a greater problem 
for the consumer, than when industry-wide bargaining on a broader basis 
is undertaken. 
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within rigidly limi ted areas. Some union representatives 
appear to look upon collective bargaining as a means for 
gradually extending their power to direct plant operations 
or their right to participate in the managerial function. 
Under either circumstance, the labor agreement is in the 
nature of a list of “concessions” reluctantly made by man- 
agement under pressure. Management’s pool of preroga- 
tives is narrowed with each concession “granted.” Both 
parties consider the stake to be the relative degree of control 
each will exercise over industrial operations. This approach 
fundamentally denies the reconcilability of the interests in- 
volved. It is not “genuine” collective bargaining at all. 

Aggression and defense are implicit in the concept of col- 
lective bargaining as a struggle to retain and to gain the 
power of direction over industrial relations. The bargaining 
table is a battleground and not a place where joint problems 
are solved. The labor agreement is a temporary armistice 
rather than a treaty for peace and cooperation. Wherever 
these concepts prevail, no basis for sustained industrial peace 
obtains. If those concepts are, in fact, widely held by ne- 
gotiators, then the government’s role as an adjuster of rela- 
tive power will not only continue but will surely become 
steadily more important as successive crises are dealt with. 

Divergent policies of labor unions and of management 
relative to the scope of collective bargaining are responsible 
in no small measure for the kind of joint relations just de- 
scribed. Many unions have not been ready to admit that 
a significant broadening of the scope of collective bargain- 
ing can most satisfactorily come about only by agreement. 
It cannot be soundly won by a strike. Wherever manage- 
ment holds the conviction, rightly or wrongly, that its con- 
tinued security depends upon the exclusion of a particular 
subject from the joint relationship, that dispute is not finally 
resolved by a strike over it that the union might win.“ 

^This dispute is not ^^settled'^ by a strike any more than a union will 
■willingly give up its drive for recognition when it loses an organization 
strike. A basic security issue can be resolved only by mutual agreement. 
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Various subjects are clothed, in different situations, with 
“management security” implications. They are not only 
the less debatable items of plant location, production sched- 
uling and the like. In some cases, for example, setting time 
or production standards is held to be an exclusive function 
of management. A company may be compelled by eco- 
nomic force to recognize temporarily such matters as being 
in the “mutual interest” category. It may be forced to in- 
corporate terms in the agreement that it believes threaten 
management security. The “agreement” may then do little 
more than condition the nature of the continuing struggle 
over that issue.^^ 

Labor gains in increasing the scope of collective bargain- 
ing can most soundly derive from voluntary agreement. In 
other words, some “demands” have to be earned by the 
developing of management confidence in and respect for the 
union rather than through work-stoppages. Economic force 
is a special-purpose and not a general-purpose weapon. 
Perhaps this explains why the union’s department of state 
has become much more important than its department of 
war in those industries where notable examples of good col- 
lective bargaining are to be found. 

An arm’s length relationship may be fashioned by a 
union’s failure to perceive that economic force is not a prac- 
tical device for attaining all its objectives. A widely prev- 
alent management point-of-view about the scope of col- 
lective bargaining similarly contributes to noneooperative 
joint dealing. Reference is made to the idea that a list of 
specified subjects can be permanently fenced off from the 
collective bargaining relationship. Especially since the 
“out-of-bounds” subjects are usually suggested for uniform 

“ Some of the difficulty over the scope question arises from a management 
disposition to claim that inclusion of any new subject in the agreement 
threatens its basic security. This was the cry raised years ago, for example, 
when unions sought to make disciplinary actions of management subject to 
review. Because of this history, it is not possible to expect unions to eschew 
strike action wherever management raises the security issue. 
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application to all plants and to all industries, the “contain- 
ing” purposes of such a proposal are starkly emphasized. 
These purposes are at odds with the fact that new subjects 
have to be introduced into collective bargaining when prob- 
lems of mutual interest concerning them are precipitated 
by events. 

Any general specification of the scope of collective bar- 
gaining would also ignore the fact that the exact subjects 
dealt with in joint dealing do vary widely between plants 
and between industries. In most situations, for instance, 
hiring practices of employers are not even talked about in 
negotiations. In others, they comprise a major topic of joint 
dealing. Wkether or not a subject of this nature is a matter 
of joint concern depends upon the problems of the industry 
and the reactions of the parties themselves. No decision 
about what constitutes a matter of mutual concern can pos- 
sibly be made beforehand by some general rule or by legisla- 
tion. 

Attempts to settle adequately issues about the “proper” 
scope of the labor agreement are likely to fail unless labor 
unions recognize the limited usefulness of strike action in 
this area and unless management understands the artificial- 
ity of efforts permanently to fence out specified subjects. 

Issues over the scope of collective bargaining constitute 
the management-security counterpart of the union-security 
issue. If joint dealing cannot be developed as a cooperative 
undertaking, concerned with changing subjects of mutual 
interest, then the fundamental idea underlying collective 
bargaming is erroneous, A number of the basic principles 
of collective bargaining evidently need a careful re-examina- 
tion as a part of any program to build up industrial self-gov- 
ernment. 

Employee Responsibility 

The union-security issue also has to be thought through 
along new lines. That issue might be much more readily 
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dealt with in the future by a reorientation of thought. An 
evaluation should be made of individual employee responsi- 
bility and obligation to the labor agreement and as respects 
the creation of a sound collective-bargaining system. 

The propriety of requiring employers to give up certain of 
their rights, and of placing certain obligations upon them, in 
order to bring about stabilized industrial relations has long 
been recognized. Union officials, too, have been given obli- 
gations to go along with their rights. Careful attention has 
yet to be directed, however, to the obligations that devolve 
upon all employees when a majority of them, in an appropri- 
ate unit, decide to be represented by a union. What needs 
to be reasoned through is the extent to which employees and 
minority groups should be called upon to forego individual 
rights so that a stable bargaining relationship may be built 
up. 

Protection of the rights of individual employees and of 
minority groups is, of course, an extremely important under- 
taking. Any defense of those rights, without any regard 
for the necessities of collective bargaining, quickly raises the 
question of whether or not individual bargaining should be 
adopted and supported as the approved method for setting 
the terms of employment. This real nature of the issue 
should be faced in a forthright manner. If collective bar- 
gaining is to be practiced at all there will have to be some 
collective control by unions over jobs and job opportuni- 
ties.^® How much control is the nub of this question. 

One aspect of this problem has been clarified. Control of 
jobs is not considered by the public as an inherent right that 
automatically accrues to any union irrespective of the use to 
which the power of the labor organization is directed. A 
union is not a “job empire.” On the contrary, the public has 


^®Even the Taft-Hartley Act recognizes that a majority of those in an 
appropriate unit may vote for a union shop and thereby impose an obliga- 
tion upon all employees to join a union, including those who would prefer 
not to join. 
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unmistakably decided that unions should earn the right to 
control jobs by gaining the confidence of employees as well 
as the consent of employers. 

Once a labor agreement is signed, however, all employees 
in a unit have an obligation to live up to it. All of them 
receive its benefits. Union members, who initiated collec- 
tive bargaining by giving the union a legal right to act as 
their agent, have a peculiar responsibility to see that the 
commitments made on their behalf are carried out. By ex- 
ercising their right to collective bargaining, these employees 
imposed some onerous legal obligations upon their employer 
and gave status to their union. It is altogether proper to 
conceive that duties should devolve upon union members in 
order that the chain of circumstances started by them may 
have constructive results. No discussion of employee col- 
lective-bargaining rights is complete without attention being 
given at the same time to employee collective-bargaining 
obligations. That attention centers around the union- 
security issue. 

A formidable dilemma was created when the country 
adopted collective bargaining as the approved method 
for setting the conditions of employment. Mobilizing the 
strength of employees as a group by its very nature entailed 
the loss by individual employees of some of their rights. A 
collective control over jobs and over job opportunity by the 
labor organization, was a prerequisite to collective bargain- 
ing. Stable collective bargaining connotes, in addition, a 
long-term industrial relationship and not a succession of 
dual union movements or constantly changing representa- 
tion arrangements. The theory and the realities of joint 
dealing need to be taken into account when individual em- 
ployee rights axe defended. The entire union-security ques- 
tion thus needs a careful reappraisal in order to preserve 
individual employee rights to the fullest possible extent, but 
also to determine what employee responsibilities are a neces- 
sary concomitant of a stable collective-bargaining system. 
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Functions of Strikes and Lockouts 

So much attention has been given to the right to strike 
that the functions of the strike have tended to be overlooked. 
Two aspects of strike and lockout usage need highlighting 
as a part of an endeavor to get collective bargaining back on 
the track. In the first place, the rights of strike and of lock- 
out are most valuable when they are not exercised at all. 
Only as they serve to induce peaceful and equitable settle- 
ments do they possess great value. Secondly, there are situ- 
ations in which economic force simply cannot be used to 
perform the regular strike function of bringing the other 
party to terms. These are the cases where a strike exerts 
primary pressure upon the government to intervene and to 
supplant collective bargaining. 

The power to stop production, which management and 
unions both possess, primarily gives a final and a cogent 
argument for compromise and agreement around the bar- 
gaining table. Economic power is not an adequate substi- 
tute for intelligence. Strike and lockout powers are abused 
when their possession is interpreted as a license to ignore 
cooperative approaches to the problems of industrial rela- 
tions. The old “wheeze” about the “lion’s share to the lion” 
has a fatal defect. Getting less than “the traflBic will bear,” 
both on the upswing and on the downswing, is often the best 
way to insure against work-stoppages and to stabilize indus- 
trial relations in the interests of all parties. It is also often 
the best way to protect against government intervention. 

It is time for a general recognition of the fact that, under 
certain conditions, work-stoppages are quite obsolete meth- 
ods of collective bargaining. They can’t perform any collec- 
tive bargaining function, for example, when they bring on a 
national emergency or public distress. Since the disputants 
can normally hold out longer than the government, national 
emergency strikes have no constructive function to perform. 
By forcing government intervention, such strikes actually 
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undermine the very fundamentals of collective bargaining. 

Restraint in the use of strikes and lockouts involves not 
merely a “big-hearted” assumption of social responsibility 
by labor and management. If these parties would keep 
their affairs in their own hands, restraint is a matter of self- 
ish interest. These aspects of collective bargaining also 
need careful evaluation by labor and by management. 

Functions of the Grievance Procedure 

Outstanding progress has been made in building up the 
grievance-handling phases of collective bargaining. Utih- 
zation of the full potentialities of the grievance procedure 
waits, however, upon a more thorough analysis and under- 
standing of its functions by labor and by management. The 
real meaning of many agreement terms derives, as previously 
mentioned, from the way grievances about them are set- 
tled. Foremen and shop stewards consequently have funda- 
mental collective-bargaining responsibilities. 

Only by removing decisions about grievances from the 
work place, and on up to higher levels of authority, can fore- 
men and stewards be given a minor bargaining role. This 
is neither feasible nor practical. As long as collective bar- 
gaining is looked upon as a human relationship, grievances 
will be handled promptly and by those who understand 
them. Training of foremen and shop stewards in the funda- 
mentals of collective bargaining and in the nature of the 
labor agreement is a highly essential aspect of developing 
good relations- 

A full appreciation of the potentialities for good relations 
that lie in grievance-settling policies would, in all likelihood, 
also clear up many of the confused ideas which prevail about 
how compliance with agreement terms should be achieved. 
Those ideas have come to doubtful fruition in a number of 
provisions of the Taft-Hartley Act. Disposing of an em- 
ployee claim that management has violated a labor contract 


See pages 296 to 301. 
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frequently involves more agreement-making than agree- 
ment-interpreting. Substance and definitiveness are given 
to the general agreement terms only as those terms are am- 
plified through settlement of grievances. Here is no simple 
“compliance” problem. 

Employers may also “grieve” when they believe a union, 
or the employees, have violated a term of the contract. In 
the process of settling an employer grievance, substance and 
meaning is also given to that agreement term. Consider the 
contract clause, of greatest importance in this connection, 
in which the union commits its members not to strike or to 
interfere with production during the life of an agreement. 
The “no-strike” clause of a labor contract needs develop- 
ment in day-to-day collective bargaining in exactly the same 
way as management’s commitment, for example, that em- 
ployees will not be disciplined except “for cause.” 

Alleged violations of an agreement term by either the un- 
ion or management calls for day-by-day collective bargain- 
ing and, if necessary, submission to arbitration at the final 
step of a grievance procedure provided in the agreement. 
Then, the no-strike clause can be unqualified, even under 
the Taft-Hartley Act.^® An examination of the various con- 
cepts underlying the grievance procedure is one of the big 
steps that organized labor and management might take in 
furtherance of more effective collective bargaining. 

Summary 

A determination to build up the agreement-making po- 
tentialities of collective bargaining requires not only good 
intentions but an ability and a willingness to grapple with 
some very difficult policy problems. Some of those prob- 
lems — ^among the most important — ^have just been briefly 

“If either party is uawilling to submit the interpretatiou or application 
of a certain clause of the agreement to arbitration, provision may either 
be made for a resort to economic force to resolve an issue during the term 
of the agreement or for acceptance of management's interpretation of the 
clause. 
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referred to. They sufla.ce to illustrate the kind of basic con- 
cepts about collective bargaining that need careful evalu- 
ation as a part of the task of straightening out our industrial 
relations. 

Settlements of labor disputes around the conference table 
will never be fuUy effective so long as wide differences persist 
about the very purpose of collective bargaining and over the 
precise nature of many issues that have to be reconciled. A 
concise definition of collective bargaining is highly elusive. 
But, the basic concepts of collective bargaining can be 
worked out and agreed to. Getting those basic concepts 
cleared up is one of the jobs that should be undertaken by 
those in labor and industry who are desirous of making col- 
lective bargaining work. 

TECHNIQUES OF COLLECTIVE BARGAINING 

Certain methods and practices of labor negotiation lead in- 
exorably to a widening of differences and often to an ulti- 
mate impasse. Other methods and practices narrow the 
differences and help bring about a final meeting of minds. 
In recognition of these facts, various provisions of the Taft- 
Hartley Act were conceived on the assumption that the gov- 
ernment could specify and require the use of procedures that 
facilitate agreement-making. 

Whether or not any salutary results will be achieved by 
government regulation of collective-bargaining procedures 
wiU be a debatable subject until answers are evolved through 
experience. Whatever the answers are, procedures devel- 
oped by the parties themselves will do a better j ob. Agreed- 
upon procedures are needed, moreover, to supplement those 
required by the government. Promulgation of procedural 
rules by organized labor and management can give what 
government-imposed regulations can never provide — a will 
to agree. When the parties devise their own procedures, as 
during World War II,^® they have a stake in seeing to it that 


^*See Chapter IV. 
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the rules work. As will be presently noted, moreover, the 
parties can develop various kinds of procedures that the gov- 
ernment cannot. All these factors call out for organized 
labor and management to take the lead in developing better 
techniques for their own joint dealings. 

Labor-Mana3cment Conferences 

During each of the two World Wars that have so far 
blasted the 20th century, an emergency national labor policy 
was based upon a labor-management agreement. At the 
very beginning of each emergency, a basic charter to govern 
industrial relations was evolved out of the deliberations of a 
Labor-Management Conference. Each agreement was in- 
comparably effective. Rights were voluntarily relinquished 
and obligations voluntarily assumed. Outstanding repre- 
sentatives of the employees and of industry voluntarily took 
on the task of seeing to it that their understanding worked. 

After victory in each war, the government was willing and 
anxious to continue a national policy grounded upon a vol- 
untary agreement between labor and industry. Conferences 
were called, under government auspices, and each time the 
public fervently hoped for a voluntarily promulgated Char- 
ter of Industrial Relations. If labor and management could 
agree upon their mutual rights and obligations — ^if they 
could work out their own mechanisms for resolving their 
differences peacefully — ^then industrial warfare could be best 
controlled. A peace treaty between organized labor and 
management, based upon a mutual recognition of rights and 
obligations, was sought at the end of World War I and of 
World War II. 

In each instance, complete failure marked the efforts of 
labor and management to minimize effectively the forces be- 
hind industrial-relations co:pflict. Government policy was 
subsequently forced in the direction of adjusting the balance 
of power held by the conflicting parties. After World War 
I and its great depression, the government weight was 
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thrown heavily behind the employees and their labor organi- 
zations in order to bring about an “equality of bargaining 
power.” Following World War II, and in the midst of its 
inflationary aftermath, the government influence was ex- 
erted in the opposite direction in an effort to cut down or- 
ganized labor’s “excessive” economic power. 

Steadily accumulating regulations, along with govern- 
ment-prescribed terms of employment, are a likely prospect 
if the government is to adjust the balance of power first one 
way and then the other with major shifts of the business 
cycle and of political power. A balance-of-power theory as 
the basis for a national labor policy leads irresistibly to the 
eclipse of collective bargaining. 

Because of these prospects, the labor-management confer- 
ence idea should not be summarily dismissed.^'^ There is no 
assurance that a worthwhile Labor-Management Charter 
can easily be formulated. The odds are heavily against it. 
But the odds might shorten with a clear perception of the 
differences between a balance-of-power labor policy and one 
based upon voluntary agreement of organized labor and 
management representatives. 

Much-needed support to collective bargaining could be 
given by a basic charter of industrial-relations rights and 
obligations. An agenda for a labor-management conference 
to deal with fundamental problems would certainly include 
consideration of a charter. It should be much more com- 
prehensive. Basic policy and procedural agreements for the 
effectuation of collective bargaining could also be consum- 
mated. Guides would thereby be made available to the 
negotiators of individual labor agreements. Procedural and 
policy suggestions recommended by the ranking leaders of 
labor and of industry would have a status comparable to 
that accorded to regulations hammered out through the 
“voluntarism” of World War II. 

^’'It should not be dismissed any more than the idea of a United Nations 
should be scrapped because of the failures that have so far marked the 
search of the countries of the world for a cooperation in peace comparable 
to that which prevailed in war. 
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Understandings reached at the Labor-Management Con- 
ference of 1945 failed to provide a basic charter. They con- 
stitute, nonetheless, an auspicious start in the promulgation 
of a “code of fair labor practices” for the guidance of negoti- 
ators.^® At the 1945 conference, the delegates unanimously 
agreed, for example, that every grievance procedure should 
have a terminal point at which grievances are to be finally 
settled by an arbitrator, impartial chairman, or impartial 
umpire. A certain technique for peaceful industrial rela- 
tions was evaluated and recommended for widespread adop- 
tion. General agreements of this type could be a powerful 
impetus to a better functioning of collective bargaining. 

Any suggestion that labor-management conferences^® have 
an important function to perform in collective bargaining is 
sure to be dismissed by some as “idealistic.” Obstacles to 
progress in this direction are truly formidable. Splits in the 
labor movement, with a resultant jockeying for position and 
influence, make general policy agreements unlikely even 
within the ranks of labor. Divergent views about what 
are sound policies also prevail within management circles. 
Compromise and agreement is the collective bargaining way 
of ironing out even these difficulties. Rejection of the labor- 
management conference idea carries with it a disavowal of 
the basic collective-bargaining principle that industrial-rela- 
tions conflicts are reconcilable around the conference table. 

Negotiating Procedure 

Marshaling all known resources to make collective bar- 
gaining work better calls for a sustained development, by 
organized labor and management, of negotiating procedures 
that facilitate agreement-making. Methods approved by 


“ The quoted phrase, and the idea behind it, was originally suggested by 
Mr. Lloyd K. Garrison. This seems to be a particularly helpful phrase be- 
cause of the emphasis it places upon the need for positive steps to effectuate 
collective bargaining. 

“ They could be held nationally, locally, or on an industry basis with a 
view to arriving at general pokey agreements designed to facilitate joint 
deahngs over the problems typical of each area of discussion. 
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the parties would doubtless be of an altogether different 
character than government regulations promulgated for the 
same purpose. Procedures devised by the parties would 
have a far greater potentiality for constructive results. 

Negotiations carried on with a determination to use all 
reasonable means to arrive peacefully at a meeting of minds 
might well be conceived as a three-step process. “Standard” 
steps in working out the terms of an agreement should 
include (a) prenegotiation conferences, (b) negotiation 
proper, and (c) an appraisal of the applicability of medi- 
ation and voluntary arbitration in settling unresolved is- 
sues. 

In each of these steps, established and tested techniques 
for facilitating agreement-making should be fully utilized. 
Full use of these steps and utilization of the sound practices 
that each of them will contribute, as no regulatory law can, 
would lead to more agreements and to fewer work-stop- 
pages. 

A. Prenegotiation Conferences 

Meetings between union and management representatives 
to negotiate contract terms are often preceded by a public 
announcement of extreme positions that have been taken 
without regard for the problems faced by the other party. 
The gap to be bridged in negotiations is made as formidable 
as possible right from the start. 

Differences become even wider and are made less negoti- 
able when the fanfare departments get to work. Negotia- 
tors are frequently forced “out on a limb,” long before they 
face up to the real issues which have to be solved. As if the 
actual problems weren’t bad enough, artificial ones are cre- 
ated. Charges and counter-charges about the good faith of 
“the other party,” for example, are frequently added to the 
confusion. Even with full realization of the “political ne- 
cessities” of union negotiators, such “preparation” for nego- 
tiations is poor workmanship. 
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“Smart tactics” of the kind under discussion have brought 
about many an impasse and many a strike. Inept prepara- 
tions for negotiation can easily dissipate the agreement- 
making possibilities of collective bargaining. It is fully 
within the power of organized labor and management, and 
in their self-interest as well, to improve this situation. 

At a recent conference, attended by more than a hundred 
local union officials, one point-of-view received virtually 
unanimous acceptance. It was that sound industrial rela- 
tions were not likely to obtain as long as negotiations “teed 
off” with a discussion of extreme union “demands” already 
sold solidly to the membership without any consideration of 
management problems. These union representatives were 
also concerned about the anti-collective-bargaining aspects 
of taking a strike vote before negotiations start. These 
practices, and others like them, hinder agreement-making. 
They tend to prevent union negotiators from being able to 
make the “concessions” that finally bring about a meeting of 
minds. Mention might also have been made by those at 
the labor conference of similar restrictions placed upon com- 
pany negotiators by “upstairs” policies arrived at without a 
full appreciation of the bargaining process or of the problems 
up for solution. 

Tactics of negotiation have widely tended to restrict the 
possibilities of arriving at an agreement. They are too fre- 
quently conflict tactics, whether deliberately so conceived or 
inadvertently followed. Preliminary moves seem frequently 
to be made right from the start as a mobilization of strength 
to stop production. As extreme positions are assumed and 
reiterated, and as face-saving factors loom ever greater, ne- 
gotiations sometimes head like a Greek tragedy toward dis- 
aster. It is frequently observed, even before negotiators get 
under way, that “it will take a work-stoppage to clear the 
atmosphere.” Organized labor and management ought to 
be able to conduct their relations at least to avoid stoppages 
of production for face-saving reasons. 
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Another kind of strike would seem to be avoidable. That 
is the stoppage that takes place because of a "disagreement” 
about certain facts. Breakdowns in negotiations have been 
precipitated in particular cases, for example, because of op- 
posing contentions about what wages the employees actually 
receive or what profits have been earned by the company. 
One of the ways to improve negotiations is to start out with 
the pertinent facts previously agreed to. In this connection, 
a keen observer has suggested that “men can’t disagree about 
a fact; they can only be ignorant of it.” 

There is a pressing need for organized labor and manage- 
ment to incorporate the prenegotiation conference in their 
joint dealings. Such conferences should be held before “de- 
mands” are formulated and long before a crisis oecurs.^^ 
Joint discussion of the problems faced by both parties and 
a “going over” of the economic facts that affect both parties 
should be looked upon as an essential preparation for the 
formulation of demands.^^ 

If understanding is to supplant tactical maneuvers in the 
conduct of negotiations, the precollective-bargaining con- 
ference will be given a place of great prominence. Amicable 
understandings about the terms of a new agreement are not 
assured by this technique. But its use can narrow the range 
of differences that have to be bridged. Work-stoppages un- 

“The phrase was coined by William H. Davis during the hectic days of 
the Kational War Labor Board of World War II, 

^Presentation of demands sixty days in advance of their requested ef- 
fective date, as required by the Taft-Hartley Act, eliminates the “surprise” 
demand made on the eve of contract expiration. As previously noted 
(see page 286), this regulation could nevertheless result in the parties being 
farther apart than ever when negotiations actually begin. 

^ An outstanding example of the use of the prenegotiation conference may 
be cited. Under the National Agreement between the Federation of 
Hosiery Workers and the Full-Fashioned Hosiery Manufacturers of Amer- 
ica, Inc., the Impartial Chairman makes a '^joint wage survey” for the 
guidance of the parties in taking initial negotiating positions. In this 
piecework industry, differences over the facts about hourly earnings could 
deter the agreement-making process. Such differences are avoided by 
starting the negotiations with agreed-upon facts about the earnings of the 
employees. In addition, preliminary discussions about the ^^state of the 
industry” constitute a “standard” procedure. 
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dertaken to get somebody “back off the limb” or because of 
a failure to secure the facts can be minimized. The pre- 
negotiation conference is not spectacular but, by developing 
its use, labor and management could act constructively to 
improve the processes of collective bargaining. 

B. Negotiations Proper 

Great differences of opinion exist about the ways of con- 
ducting negotiations so as to make consummation of an 
agreement the end result. No universally applicable pro- 
cedural pattern for negotiations can be pointed out as the 
one best way. Varied approaches will always be used, de- 
pending upon the problem to be dealt with, the nature of 
the relationship, and the personalities of the negotiators. 

Strong support exists in some industries for the participa- 
tion in negotiations of but several representatives from each 
side. In most cases, the small conference produces the best 
results. There are instances, however, where dealings have 
been notably improved by the introduction of so-called 
“goldfish bowl” negotiations. Attendance of a large num- 
ber of union and company representatives results in a wide 
dissemination of information about the factors that were 
weighed in arriving at a final settlement. The two meth- 
ods have also been combined. A large attendance at formal 
negotiations can be supplemented by small “side-line” con- 
ferences where the range of differences between the union 
and the company is actually narrowed. 

In many other respects, choices can be made as- between 
alternative methods of negotiation. For example, discussion 
may be started off with the “easy items” so that a habit of 
agreement will be encouraged. Some negotiators prefer, 
however, to begin with the most critical issue. Unless this 
key to the whole negotiation is first disposed of, they believe, 
no real “give and take” will occur over the less important 
issues. As just one more illustration, ad seriatum and “bas- 
ket” bargaining of the various so-called money issues has 
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each its proponents. In the one case, issues will be taken up 
on their merits one at a time. In the “basket” approach, 
an over-all increase in labor cost will first be bargained out 
and the total then allocated, as far as it will go, to dispose of 
aU money issues. 

Altogether too little attention has been given to the 
advantages of a deliberate selection of those methods of ne- 
gotiation that are peculiarly adapted to the needs of a par- 
ticular situation. Procedural questions of negotiation are 
actually of sufficient importance to warrant special consid- 
eration. Negotiating methods will otherwise “just grow” 
— not infrequently in directions that obstruct agreement- 
making. Results may be even worse. Negotiators for each 
side occasionally insist so persistently upon following differ- 
ent methods of bargaining that discussions of the real issues 
never get satisfactorily under way. One cause of collective- 
bargaining failure is an inabihty to arrive at a meeting of 
minds about how negotiations should be conducted. 

Improvements in negotiating methods are not likely to be 
achieved by an application of standard rules. Awareness of 
the advantages and of the disadvantages that lie in various 
approaches, and a knowledge of the situations to which each 
is adapted, could greatly assist negotiators in directing their 
dealings toward ultimate agreement. Positive results in col- 
lective bargaining will be more certain if the parties intelli- 
gently choose those procedures that narrow differences and 
avoid those that widen the gap between them. 

C. Applicability of Mediation and Voluntary Arbitration 

Despite the use of prenegotiation conferences, and even 
though negotiations are conducted in the best conceivable 
manner, differences may not be resolved. A changed point- 
of-view toward the negotiations is then called for. The 
parties should then concentrate their efforts upon an ap- 
praisal of whether mediation or voluntary arbitration is 
adapted to their needs. They should decide, in other words, 
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if “outside” assistance would be helpful in resolving their 
differences without a work-stoppage. 

The kind of mediation contemplated in this discussion 
comprises that kind of third-party participation through 
which terms of settlement may be proposed by a “third 
party.” There are cases, for example, in which an impasse 
in negotiations was broken by a mediator’s recounting of the 
manner in which a similar problem was successfully met 
elsewhere. Or the parties may desire some “outside” evalu- 
ation of their positions before deciding to hold fast to 
them even at the risk of going through a work-stoppage. 
Whether or not a “last offer” seems reasonable to an im- 
partial observer might have an important bearing upon the 
wisdom of going through with a strike in order to avoid 
further concessions. In addition, there are occasions when 
a “fresh viewpoint” can clear the atmosphere for negotiators 
who have lived too long with a deadlock. 

Looking over the various possibilities of using voluntary 
mediation, to determine whether or not an outside agency 
should be brought into the picture, often brings about a di- 
rect settlement. New appraisals of the contesting positions 
are made by the negotiators. New concessions sufficient to 
bridge the gap may be forthcoming. If it is decided to bring 
in outside assistance, under voluntary mediation, organized 
labor and management can select such services as will be 
most helpful to them. A single mediator farmliar with an 
industry, a three-man board of mediation variously com- 
posed, or a fact-finding board,^ each has peculiar values. 
One or the other might possess marked advantages in giv- 
ing the parties the assistance that will help most in resolving 
their differences. Voluntary mediation has advantages that 
are not apt to be found in compulsory mediation under gov- 
ernment auspices. 

^’The fact-finding board can most logically be considered as a form of 
mediation whether it merely assembles facts or, in addition, formally makes 
a recommendation. In either case, the purpose is to remove obstacles in 
the way of a meeting of the minds of the parties. 
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Furthering the use of voluntary mediation, as an adjunct 
to collective bargaining, is a course that can often be most 
appropriately pursued on an industry or a regional basis.^^ 
Calling in someone who is familiar with the economics of an 
industry is logical. So is it logical to call upon persons who 
are familiar with the local business and labor situation. 
These considerations have impelled local union and business 
leaders in a number of important communities to set up 
their own mediation machinery.^® Intensification of such 
efforts, along with development of a better understanding of 
the varied uses of mediation, rank high among those steps 
which can be taken by organized labor and industry to de- 
velop industrial self-government. 

A number of undeveloped resources of great potential 
value are waiting to be used for the improvement of collec- 
tive bargaining over the terms of a future labor agreement. 
One other resource, voluntary arbitration, has yet to be care- 
fully evaluated and judiciously used by organized labor and 
industry. Negotiators who are unable to arrive directly at 
an agreement may still be able to agree that their differences 
should be submitted to arbitration. Despite all its imper- 
fections, arbitration may be preferable to the use of another 
imperfect method — ^the stoppage of production. The ques- 
tion before the parties is not whether arbitration is per se 
desirable. Arbitration is probably never as satisfactory as 
an agreement. But if agreement cannot be arrived at, the 
parties have to decide whether the risks of voluntary arbi- 
tration are less than the costs of a strike. Some regard also 
has to be given to the terms of employment that would likely 
result through the arbitrament of a strike. 

^ Except for national disputes that run over many areas For these dis-* 
putes, only a national mediation board can be effective. 

®®The mediation plan in Toledo, Ohio, is an outstanding example. Local 
programs for voluntary mediation have also been set up in a number of 
other cities, including Boston and Philadelphia. Other “local” services are 
utilized for mediation. The individual who serves in an industry as a 
permanent Impartial Chairman may be called upon to act as a mediator in 
the bargaining over a new agreement. * 
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The decision to be made by negotiators about the possible 
use of arbitration is not an easy one. Submission to arbi- 
tration of issues vitally affecting union security or manage- 
ment security may make “life or death” matters dependent 
upon the unpredictable judgment of an outsider. These 
vital issues will ordinarily not be arbitrated if the choice lies 
with the parties. Such critical issues do not account for 
anything like a large majority of the breakdowns in negoti- 
ations. Why then is voluntary arbitration so infrequently 
selected over a work-stoppage as a means of arriving at the 
terms of labor agreements? 

A notable lack of confidence in arbitration as a means of 
fiixing the terms of future agreements exists rather generally 
throughout the ranks of organized labor and of management. 
The distrust often stems from some harsh experiences. The 
many deficiencies of voluntary arbitration, as practiced in 
the past, serve principally to show the magnitude of the task 
that has to be tackled if voluntary arbitration is to be built 
up into an effective mechanism. That task can be avoided 
only with the likely result of encouraging an even greater 
public demand for compulsory arbitration than has yet 
emerged.^® Better voluntary arbitration or more compul- 
sory arbitration may constitute the choice before labor and 
management, especially where work stoppages create a pub- 
lic emergency. Creation of more effective voluntary arbi- 
tration methods and techniques is thus among the most 
important of all challenges in the field of industrial rela- 
tions. 

Programs are under way, by those who work directly in 
arbitration, to deal with procedural problems faced by arbi- 
trators and possibly to develop a “code of ethics” for the 


^Especially urgent is the need for building up voluntary arbitration for 
use in situations where an actual strike or lockout will adversely affect pub- 
lic safety and health. In such cases, a stoppage cannot be permitted to 
run its course. The government is then called upon directly to specify the 
terms of employment or a method for arriving at them. 
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conduct of voluntary arbitration proceedings.^^ The vital 
aspects of effectuating voluntary arbitration, however, can 
only be satisfactorily undertaken directly by organized labor 
and management. These parties have already mapped out 
the way to make voluntary arbitration more useful. Out of 
the Labor-Management Conference of 1945 came the agree- 
ment, previously referred to,^® that 'Tf direct negotiations 
and conciliation have not been successful, voluntary arbi- 
tration may be considered by the parties. However, before 
voluntary arbitration is agreed upon as a means of settling 
unsettled issues, the parties themselves should agree on the 
precise issues, the terms of submission, and the principles or 
factors by which the arbitrator shall be governed.” 

Attention was strongly directed to the stipulation to arbi- 
trate by the understanding just quoted. That largely for- 
gotten document of industrial relations is the key to an 
improved voluntary arbitration. If the parties can agree 
upon the criteria to be followed by an arbitrator in arriving 
at his decision, then the risks of voluntary arbitration can 
be materially minimized for both parties. And criteria for 
arbitration can be acceptably devised only by the parties 
themselves. What value can be gained by criteria for the 
guidance of arbitrators that the parties won’t accept? 

In pointing out the importance of the agreement to arbi- 
trate, the Labor-Management Conference charted the course 
— a hard and a challenging way — ^through which voluntary 
arbitration naight become more widely used. In essence, the 
recommendation of the Labor-Management Conference is 
that arbitration should be restricted in accordance with prior 
understandings reached by the parties. 

Most arbitration proceedings are not so initiated or so 

" The National Academy of Arbitrators was formed in December 1947 by 
a large number of arbitrators who were aware of the shortcomings of the 
arbitration technique and who hoped to do something about it. In addition, 
the American Arbitration Association is continuing with its plans for apply- 
ing voluntary arbitration more effectively in the field of industrial relations. 

““See page 226. 
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conducted. Unrestricted submissions have been the rule. 
The arbitration decision derives from the uninstructed judg- 
ment of the arbitrator. Even though that may often be 
preferable to the parties to arbitrament through a work- 
stoppage, the results have been found to be unsatisfactory. 
The decision is a personal one based upon the arbitrator’s 
own selection of criteria.^® Dissatisfaction with the award 
is easily generated and the occupational hazards of the arbi- 
trator are excessive. 

In order to avoid such great uncertainty about the arbi- 
tration, and to minimize the factor of personal judgment, 
three-man boards have been constituted very generally. 
The neutral member of the Board is flanked by a repre- 
sentative of each of the parties. A majority vote is usually 
necessary to validate any decision. The judgment of the 
third man on the Board is made subject to checks and bal- 
ances by the introduction of an altogether new factor — the 
need to get a majority vote. 

In setting up a three-man board, including a representa- 
tive of each disputant, the parties select a form of arbitra- 
tion that is akin to collective bargaining. Agreement be- 
tween the two parties is not the only way to arrive at a 
settlement. An agreement between either of them and the 
arbitrator is just as conclusive. Since a unanimous vote of 
the Board is the best solution, the neutral member is a kind 
of mediator with an unusual status. He possesses a reserve 
power to cast his vote with one side or the other to arrive at 
a decision.®® 


A three-man board composed entirely of neutral or ^^public" members 
is occasionally used in order to avoid a one-man judgment. Great advan- 
tages accrue from this type of board in critical cases, and consideration 
might well be given to its more general use. 

^ If the arbitrator cannot induce either party to support his position, he 
faces the choice of completing the work of the Board by voting with one of 
the other members or of withdrawing from the Board and throwing the 
dispute back to the parties more unsettled than ever. The latter course is 
infrequently chosen. The parties presumably freely chose the risks of the 
form of arbitration they set up. 
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The major defects of either of the forms of arbitration just 
discussed would be substantially eliminated if parties, un- 
able to resolve their differences directly, could agree upon 
certain guides for an arbitrator or an arbitration board to 
follow. Upon first consideration this route appears to be a 
dead-end street. If the parties could agree upon the factors 
to dictate an arbitration award, they would directly settle 
their dispute. This very fact makes an appraisal of the pos- 
sibilities of arbitration unusually worthwhile as a formal 
third step in negotiations. 

The issues are re-examined from a new point of view. 
They will usually look different when appraised, even vicari- 
ously, through the eyes of an impartial outsider. Attempts 
to work out a stipulation to arbitrate, along the Imes men- 
tioned, have resulted in numerous agreements over the years 
after all hope of workiag out differences had been aban- 
doned. There are other cases, not numerous but not un- 
common, where the parties have been willing to submit an 
issue to arbitration solely because criteria or restrictions on 
the arbitrator were worked out in their own negotiations.®^ 
One or both parties found it feasible to recede indirectly 
from an extreme position by agreeing to a restricted stipula- 
tion where a direct withdrawal of a demand would not have 
been possible. Under these circumstances, voluntary arbi- 
tration has an unquestioned part to play in the avoidance of 
unnecessary stoppages. 

Discussing the possibility of arbitration as a standard 
third step of negotiations is one way for labor and manage- 
ment to work for more peaceful settlements and fewer 
strikes. Advantages can be gained from use of voluntary 
arbitration even at present when altogether too little is 

Applicable criteria mil vary under different economic circumstances. 
The wage-setting problem is different, for example, when wages are 10 per 
cent of manufacturing costs in one case as compared to 50 per cent of costs 
in another. What is called for is an understanding of the circumstances 
under which particular criteria are applicable. 
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known about the criteria that should be applied, under a 
given set of facts, for the settlement of a controversy. 

It is neither possible nor desirable to develop standard or 
universally applicable criteria for arbitral judgment. But 
it would facilitate agreenaent-making if negotiators were 
more completely aware of the various criteria that might be 
incorporated into a stipulation to arbitrate and if they had 
some basis for determining the applicability of each to their 
own industrial-relations problems that seem to defy solu- 
tion.®^ In time, the stipulation to arbitrate might no longer 
be the forgotten document in industrial relations. It could 
become a means of facilitating the peaceful settlement of 
labor disputes by making arbitration more usable. 

Available to representatives of organized labor and of 
management are many opportunities to assume leadership 
in the creation of a more efficient collective bargaining. A 
great number of these opportunities concern improvement 
of the form and the practices of joint negotiation. A better 
“know-how^’ of collective bargaining can serve to bring about 
more peaceful settlement of disputes and thus contribute to 
making a reality of the idea of industrial self-government. 

THE FUTURE COURSE OF INDUSTRIAL 
RELATIONS 

Collective bargaining is neither a “natural” nor an instinc- 
tive way of industrial life. The primacy of reason and a 
will to cooperate, both so important in agreement-making, 
doubtless have to be classed as acquired characteristics. In 
addition, an assumption that the objectives of organized 
labor and management are reconcilable, because their com- 
mon interests are more compelling than the points of dif- 

particular cases, for example, the parties could agree that either 
ability to pay, comparable wage-rates in the industry, or prevailing wage- 
rates in the area were the criterion for determining their dispute. Cnteria 
for arbitration are a proper subject for negotiations and through negotia- 
tions the criteria applicable to a given case should be developed. 
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ference between them, is a difficult concept. Collective 
bargaining has to be built upon that concept. Collective 
bargaining assumes that organized labor and management 
can and will voluntarily work out their differences by under- 
standing, compromise and agreement. Whether or not the 
whole philosophy is erroneous will be shown by future 
events. 

Collective bargaining is not the only way to fix conditions 
of employment. There are alternate ways that, upon first 
glance, often seem to be more simple and more practical. 
The terms under which men work may be unilaterally im- 
posed by the employer whenever he possesses a preponder- 
ance of economic power. That method has already been 
rejected. Its defects gave rise to the Wagner Act. Employ- 
ment terms may also be arbitrarily fixed by a union when- 
ever its economic power becomes excessive. Uses of union 
power in this way gave a considerable public support to the 
Taft-Hartley Act. Either of these two methods minimizes, 
and may entirely reject, a fundamental premise of collective 
bargaining — ^that the needs and the interests of both em- 
ployees and employers should be taken into account when 
conditions of employment are determined upon. 

Use of economic power by either management or organized 
labor to impose arbitrarily terms of employment on the other 
seems inevitably to be followed by an extension of govern- 
ment regulation over industrial relations. Balance-of- 
power is then deliberately redressed by government so that 
neither party will be able to fix employment terms unilat- 
erally. Collective-bargaining failures have resulted in a 
search for industrial peace and stability primarily by resort 
to a national labor policy designed to maintain an equality of 
bargaining power. That policy will assuredly produce no 
more than a succession of temporary armistices and at best 
will provide no more than an uneasy peace. It further 
makes relative political power the major determinant of the 
relations between organized labor and management. 
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One other method for deciding upon conditions of employ- 
ment can be utilized. The government may establish the 
terms of emplo3anent for both labor and management. Ac- 
tion can be taken either directly through legislation or by 
requiring some form of compulsory arbitration. Either 
course entails the loss of control by organized labor and by 
management over their arrangements for working together. 
Such a policy does more than restrict personal liberties and 
retard economic progress. To effectuate that program, gov- 
ernmental sanctions have to be set up to enforce acceptance 
of the terms of employment that are imposed. As a nation 
we cling tenaciously to the hope that collective bargaining 
will work well enough to avoid all-out recourse to govern- 
ment regulation. We instinctively defend the rights of 
strike and lockout because their restriction brings direct gov- 
ernment fixation of the terms of employment and supporting 
sanctions. 

Getting our industrial relations onto a sound, even keel is 
possible only if collective bargaining can be gotten onto the 
track. The efforts of organized labor, management, and the 
government should be concentrated upon improving and 
facilitating the collective-bargaining relationship before gov- 
ernment regulation is accepted by the public as the only way 
out.®® The stakes are great enough to justify a hope that 
such efforts will bring results. 

The future course of industrial relations will not be de- 
pendent only upon ideological considerations and labor poli- 
cies initiated by the government. A key factor is whether 
or not organized labor and management genuinely accept the 
basic premises of collective bargaining and then develop 
techniques and practices that can assist them in reconciling 
their differences. Very few work-stoppages evidence a de- 

distinction should be drawn between required procedures that tend 
to assist agreement-making, such as the enforced negotiation and mediation 
of contract renewals, and those that give a general power of direction to the 
government as epitomized in the requirement that the parties bargain in 
good faith. 
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liberate use of economic force to re-allocate the power of 
direction over industry. Nor do most work-stoppages reflect 
a preference for economic force over a compromise settle- 
ment as the primary way to fix employment terms. Alto- 
gether too many work-stoppages occur because the tools and 
the techniques of agreement-making in the hands of negotia- 
tors are inadequate, or the skiU in usmg them is unde- 
veloped. Labor and management can grasp the opportunity 
that is theirs to work together purposefully for the improve- 
ment of collective bargaining processes. 

There is no certainty at all that the ideal of industrial self- 
government through collective bargaining will be realized. 
It is virtually certain that the alternative is government 
regulation of industrial relations by a combination of rules 
affecting the balance of power and directly specifying the 
terms of employment. That prospect alone would seem to 
justify unusual efforts to create a stronger collective bargain- 
ing. 

The task of making collective bargaming work embodies 
one of the great challenges to what we call “the democratic 
process.” The challenge comes at a time when govern- 
mental control of the economic affairs of men is being widely 
adopted in many countries. Despite all the problems and 
the crises that have accompanied the inauguration and 
development of collective bargaming, its essentiality to 
democracy, as we conceive it, is widely and fully appreciated. 

A fervent hope persists that organized labor and manage- 
ment will somehow “get together” and acquire the “know- 
how” for building up collective bargaining as a highly 
constructive social institution. The alternative, as aptly ex- 
pressed by President Truman in his address which opened 
the National Labor-Management Conference of 1945, still 
holds. He then said : “The American people know the enor- 
mous size of your task. But the stakes are enormous, too. 
If the people do not find the answers here, they will fin d 
them some place else. . . .” 
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